United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





TRANSCRIPT OF RECORD 


Court of Appeals of the District of Columbia 


JANUARY TERM, 1930 


No. 5143 


SPECIAL C ALENDAR 



D. J. DU NIG AN, INC., A BODY CORPORATE; 
QUINTON L. COMER, FIRST VICE-PRESIDENT, 
PLAINTIFFS IN ERROR, 


vs. 

DISTRICT OF COLUMBIA. 


IN ERROR TO THE POLICE COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED FEBRUARY 10, 1930. 


PRINTED APRIL 23, 1930. 





Court of Appeals of the District of Columbia 

JANUARY TERM, 1930 

No. 5143 ! 


SPECIAL CALENDAR 


D. J. DUNIGAN, INC., A BODY CORPORATE; 
QUINTON L. COMER, FIRST VICE-PRESIDENT, 
PLAINTIFFS IN ERROR, 

i 

VS. | 

DISTRICT OF COLUMBIA. 


IN ERROR TO THE POLICE COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Original Print 


Information . 1 1 

Recognizance . ! 6 6 

Bill of exceptions. ! S S 

D. C. Exhibit No. 1. ! 10 10 

No. 3. j 12 10 

No. 4. | 14 11 

Testimony of Guy W. Bradford. j 15 12 

D. C. Exhibit No. 5. | 16 12 

Testimony of Douglas M. Davis. | IS 14 

D. C. Exhibit No. 6. j 10 14 

Testimony of Julian Cooper. j 20 14 

Testimony of Joseph William Downing. ! 20 14 


Judd & Detweiler (Inc.), Printers, Washington, D. C., March 17, 1930. 
















11 


INDEX 


D. C. Exhibit No. 7. 

No. S. 

No. 10 (Part 1>. 

No. 10 (Part 2>. 

No. 10 (Part :>». 

No. 0. 

Testimony of Thomas F. Doyle. 

James P. Parry. 

John \Y. Oehmann. 

Quinton L. Comer. 

Defendant's Exhibit No. 1. 

Defendant's Exhibit No. 2. 

Notice of application to Court of Appeals for writ of error.. 

Defendant's assignment of errors. 

Writ of error. 

Designation of record. 


rinal 

Print 

21 

15 

•>•> 

16 

24 

IS 

2r» 

IS 

2d 

IS 

2S 

10 

20 

20 

no 

21 

30 

21 

34 

25 

o 

•> 4 

27 

ns 

27 

40 

32 

40 

• >•> 
♦» 

r>2 


54 

o/» 

ob 

















Court of Appeals of the District of Columbia 


No. 5143. 


D. J. Dunigan, Inc., a Body Corporate: Ouixtox |L. Comer, 
First Vice-President, Plaintiffs in Errot, 


vs. 


District of Columbia 


1 In the Police Court of the District of Colunjibia, 

August Term, 1928. j 

Xo. 904,522. j 

District of Columbia 
vs 

> O# i 

I 

D. J. Duxigax, Ixc., a Body Corporate: David J.| Duxigax, 

President. j 

Information for Violation Act of Congress and Building 

Regulations. 

I 

Be it remembered, That in the Police Court df the Dis¬ 
trict of Columbia, at the City of Washington, ih the said 
District, at the times hereinafter mentioned, the! following 
papers were filed and proceedings had in the above entitled 
cause, to wit: 

August 4, 1928.—Information filed. 

August 4, 1928.—Case continued to September 11, 1928. 
Sept. 11, 1928.—Case continued to September 25, 1928’. 
Mattingly Acting Judge. 

Sept. 25, 1928.—Case continued to October 16, 1928. 
Oct. 16, 1928.—Case continued to October 23^ 1928. 
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Oct. 23,192S.—Case continued to January 15,1929. Death 
of D. J. Dunigan suggested. 

Jan. 15, 1929.—Plea not Guilty. 

Jan. 15, 1929.—Case continued to January 22, 1929. 

Jan. 22, 1929.—Case continued to January 31, 1929. 
Jan. 31, 1929.—Case continued to February S, 1929. 

Feb. 8, 1929.—Case continued to February 15, 1929. 

Feb. 15, 1929.—Case continued to March 2, 1929. 

Mar. 2, 1929.—Case continued to March 9, 1929. 

Mar. 9, 1929.—Case continued to March 16, 1929. 

Mar. 16, 1929.—Case continued to March 23, 1929. 

Mar. 23, 1929.—Case continued to March 30, 1929. 

March 30, 1929.—Case continued to April 13, 1929. 

April 13, 1929.—Case continued to May 4, 1929. 

Mav 4, 1929.—Case continued to Mav 25. 1929. 


O 


•) 


In the Police Court of the District of Columbia, August 

Term, 1928. 

No. 904,522. 

District of Columbia 
vs. 

D. J. Dunigan, Inc., a Body Corporate: David J. Dunigan, 

President. 

Information for Violation Act of Congress and Building 

Regulations. 

Be it remembered. That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above entitled 
cause, to wit: 

Nov. 8, 1929.—Motion to dismiss. 

Nov. 8, 1929.—Motion overruled. 

Nov. 8, 1929.—$25.00 or 25 days. 

Nov. 8, 1929.—Notice given of intention of applying to 
Court of Appeals for a Writ of Error. 
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Bond of $100.00. j 

Recognizance in the sum of $100 Entered into on writ 
of error to Court of Appeals D. C. upon the Condition that 
in tlu* event of the denial of the application for p writ of 
error, the defendant will, within five davs next after the ex- 
piration of ten days appear in Police Court and abide by 
and perform its judgment and that in the event of the 
granting of such writ of error, the defendant will appear 
in the Court of Appeals of the District of Columbia and 
abide by and perform its judgment in the premisejs. Royal 
Indemnity Co., Surety. 

Nov. 14, 1929.—Bill of Exceptions submitted, j 
Nov. 25, 1929.—Assignment of errors filed. 

Nov. 26, 1929.—Time for signing bill of exceptions ex¬ 
tended to December 9, 1929. 

Dec. 9. 1929.—Time for signing bill of exceptions ex¬ 
tended to December 19, 1929. j 

Dec. 19, 1929.—Time for signing bill of exceptions ex¬ 
tended to December 28, 1929. j 

Dec. 27, 1929.—Time for signing bill of exceptions ex¬ 
tended to January 6, 1930. j 

January 6, 1930.—Time for signing bill of exceptions ex¬ 
tended to January 17, 1930. 


*> 

o 


In the Police Court of the District of Columbih, August 

Term, 1928. j 

Xo. 904,522. 

District of Columbia 

vs. | 

D. J. Du nig an, Inc., a Body Corporate; David J. Dunigan, 

President. 

j 

Information for Violation Act of Congress and Building 

Regulations. 

Be it remembered. That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, ip the said 
District, at the times hereinafter mentioned, the! following 
papers were filed and proceedings had in the above entitled 
cause, to wit: 1 
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Jan. 17, 1930.—Bill of exceptions settled, signed, sealed 
and filed. 

Jan. 31. 1930.—Writ of error received from Court of Ap¬ 
peals. 

Febv. 8. 1930.—Designation of record filed. 

Fefiy. 10. 1930. —Copy of record and proceedings in this 
case, together with 1 writ of error, transmitted to Court of 

V 

Appeals in obedience to said writ. 

4 In the Police 1 Court of the District of Columbia, duly 

Term. A. T). 1928. 


The District of Columbia, ss : 

William W. Bride. Esq.. Corporation Counsel, by Ed¬ 
ward W. Thomas. Assistant Corporation Counsel, who for 
the District of Columbia prosecutes in this behalf in his 
proper person, conies here into Court, and causes the Court 
to be informed, anil complains that D. d. Dunigan, Incor¬ 
porated: David J.'Dunigan, President, late of the District 
of Columbia aforesaid, ou the loth day of June, in the year 
A. D. nineteen hundred and twentv-eight. in the District of 
Columbia aforesaid, being then and there the owner of lots 
three and five in square 2127, in the District of Columbia, 
did erect, build and maintain and cause to be erected, built 
and maintained entirely upon said lots 3 and 5, square 2127 
and in juxtn position to the land and property of an ad¬ 
joining owner, a brick and garden wall and fence, to a 
height exceeding seven feet above the established street 
grades of Cleveland avenue north west 32nd street north 
west, Woodland Drive north west without first obtaining 
the written consent of said adjoining owner, to wit: Henry 
F. Woodward, owner of lot 4 in said square 2127, and the 
approval of the Commissioners of the District of Columbia, 
so to do. 

Contrary to and in violation of an Act of Congress and 
the Building Regulations in such case made and provided, 
and constituting a law of the District of Columbia. 

WILLIAM W. BRIDE, 

Corporation Counsel, 

' By EDWARD W. THOMAS, 

Assistant Corporation Counsel. 


DISTRICT OF COLUMBIA. 
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i 

Personally appeared Thomas F. Doyle this 4tjh day of 
August, A. D. 1928, and made oath before me that; the facts 
set forth in the foregoing information are true, «jmd those 
stated upon information received he believes to lj>e true. 
(Signed) C. H. DRISCOLL, j 

Deputy Clerk, Police Court 

of the District of Columbia. 


.) 


[Endorsed:] Schuldt, Judge. 904,522. j Xo. —. 

I>ia vs. D. 
Dunigan, 


Col. —. Information. District of Columl 
J. Dunigan. Inc., a body corporate: David J. 

President. Violation Act of Congress and Building Regu¬ 
lations. Witnesses: Thomas F. Doyle. Officer. jJames P. 
Parry, Building Inspector. Henry F. Woodward, Aug. 
14th, 1928. See inside. Attorney W. R. Gray.! Aug. 8, 
2S. ?,s. in A. M. Hitt. Judge. 

Filed Aug. 4, 1928. F. A. Sebring, Clerk of Poliice Court. 


8, 28, *2S.—Cont. 9, 11. '28 CI1D. 

Sept. II. '28.—Cont. 9. 25, '28, 11 A. M. Mattingly. Act. 
Judge. 

Sept. 25th. '28.—Cont. 10, 16, ’28. 

10, 16, *28.—Cont. 10. 23, *28. j 

10, 23, *28.—Cont. 1, 15, ’29. 

Jan. 15th.—Death of D. J. Dunigan suggested.! 

Jan. 15, 1929. P. X. G. Cont. to 1. 22, *29. j 

Jan. 22.1929.—Cont. to 1, 31. '29. j 

I. 31, '29.—Cont. 2. 8, '29. 2, 8. ‘29.—Cont. 2. 15. ’29. 
2.15. ’29.—Cont. 3. 2. '29. 

3. 2. '29.—Cont. 3. 9. ’29. 3. 9, '29.—Cont. 3, lj6. ’29. 3, 
16. '29.—Cont. 3. 23. '29. 3. 23. '29.—Cont. 3, 3D, '29. 3, 
30, '29.—Cont. 4. 13. '29. 4. 13. '29.—Cont. 5, 4,j’29. 5. 4, 
29.—Cont. 5, 25, *29. 11, 8, *29.—Motion to dismiss. 11, 8, 

*29.—Motion overruled. 11, 8, *29.—$25.00—25. j 

11, 8, *29.—Notice given of intention of applying to The 
Court of Appeals for a writ of error. 

Bond $100. Roval Indemnitv Co., Suretv. 

II, 8. *29.—Recognizance in the sum of $100 Entered into 
on writ of error to Court of Appeals D. C., upon the Con¬ 
dition that in the event of the denial of the application for 
a writ of error, the defendant will, within five days next 
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after the expiration of ten days appear in Police Court 
and abide by and perform its judgment and that in the 
event of the granting of such writ of error, the defendant 
will appear in the Court of Appeals of the District of Co¬ 
lumbia and abide by and perform its judgment in the 
premises. Royal Indemnity Co., Surety. 

Xov. 14th. 1*929, Bill of Exceptions submitted. 

Nov. 25, 1929, Assignment of errors tiled. 

Nov. 26, 1292 .—Time for signing bill of exceptions ex¬ 
tended to December 9th, 1929. 

Dec. 9, 1292 .— Time for signing bill of exceptions ex¬ 
tended to Dec. 19. 1929. 

12, 19. '29.—Time for signing bill of exceptions extended 
to Dec. 28. '29. 

Dec. 27, '29.—Time for signing bill of exceptions ex¬ 
tended to Jan. 6th. 1930. 

Jan. 0, 1930.—Time for signing bill of exceptions ex¬ 
tended to Jan. 17th, 1930. 

Jan. 17th, 1930— Bill of exceptions settled, signed, sealed 
and tiled Jan. 31. 1930. 

Writ of Error received from Court of Appeals. 

Feby. 8, 1930.—Designation of record tiled. 

Feby. 10, 1930.—-Copy of record and proceedings in this 
case, together with writ of error, transmitted to Court of 
Appeals in obedience to said writ. 


6 


Recognizance. 


In the Police Court of the District of Columbia, the 8 Dav 

of Nov.. A. D. 1929 

The United States 
vs. 

I). J. Duxigan, Ixc. 

On Writ of Error to the Court of Appeals of the District 

of Columbia 


The defendant and Royal Indemnity Co., surety, ac¬ 
knowledge themselves to be indebted to the United States, 
District of Columbia, in the sum of One Hundred dollars, 
lawful money of the United States, to be levied of their 


DISTRICT OF COLUMBIA. 


7 


and each of their goods and chattels, land and tenements, 
upon condition, nevertheless, that whereas the said defend¬ 
ant was on the 8th day of November 1929, convicted in the 
Police Court of the District of Columbia of Yio.j Building 
Regulations, and it was thereupon adjudged by sgid Court 
that said defendant pay a tine of Twenty-five Dollars, and, 
in default to be committed to the Work-house, |to be im¬ 
prisoned in Jail for the term of Twentv-five days; and 
whereas the said defendant has taken exceptions to the rul¬ 
ings of the Court upon matters of law in said trial and hav¬ 
ing given notice in open court of his intention to j apply for 
a writ of error to a justice of the Court of Appeals of the 
District of Columbia: Now, therefore, if said Idefendant 
shall, in the event of a denial of his application or said 
writ of error, within five days next after the expiration of 
ten days from the date hereof, appear in the Police Court 
and abide by and perform its judgments in the! premises, 
and in the event of the granting of such writ of error he 
shall appear in the Court of Appeals of the District of 
Columbia and prosecute said write of error ancl abide by 
and perform its judgments in the premises, then this recog¬ 
nizance to be void and of no force. 


D. J. DUNIGAN, INC., ! 

By Q. L. COMER. ! 

ROYAL INDEMNITY CO., 

Bv JOHN F. BECKER, 

* ' ! . 

Atty.\m Fact. 


-, A.i D. 190-. 

I 

1 certify that the above recognizance was acknowledged 
in open Court, the 8 day of November, A. D. 192<j); and that 
the sufficiency of said surety was approved by the Judges 
of said Police Court. 

Witness my hand and the seal of said Court, i 
(Signed) W. A. NORGEEN, 

Acting Clerk, Police Court, District of Columbia. 

7 [Endorsed:] No. 904,522. Police Court, District 

of Columbia. Recognizance on Writ of Elrror to the 
Court of Appeals, D. C. District of Columbia vs. D. J. 
Dunigan, Inc. $100. Royal Indemnity Co., Surety. Taken 
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the S day of Now, 1 1929. AVm. A. Norgren, Deputy Clerk, 
Police Court, D. C. 

In the Police Court of the District of Columbia, 8 Day of 

Now. A. D. 1929. 

Royal Indemnity Co., being duly sworn, say that they 
are worth, over anti above all their debts and liabilities, the 
sum of One Million Dollars. W itnesses: 

ROYAL INDEMNITY CO., 
Bv JOHN F. BECKER, 

Aft orney-in-Fact . 

Subscribed and sworn to before me this S day of Novem¬ 
ber, A. D. 1929. 

WM. A. NOR OPEN, 

ActiiKj Clerk, Police Court, District of Columbia. 
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In the Police Court of the District of Columbi; 


No. 904,522 

District of Columbia 
vs. 

D. J. Duxigax. Inc., a Body Corporate; Quixtox L. Comer, 

First Vice-President. 


Bill of Exceptions. 

Be it remembered, that this cause came on for trial be¬ 
fore the Honorable Gus. A. Schuldt, one of the judges of 
the Police Court of the District of Columbia and then pre¬ 
siding as such, on the 15th dav of Januarv. 1929. on a 
plea of not guilty theretofore entered by the defendant, 
D. J. Dunigan, Inc., a body corporate, by Quinton L. Comer, 
first Vice President, on a charge set forth bv information 
that on the 15th day of June, 1928, the defendant, being 
then and there the owner of Lots 3 and 5, Square 2127, in 
the District of Columbia, did erect, build and maintain, and 
caused to be erected, built and maintained, entirely upon 
said Lots 3 and 5, Square 2127, and in juxtaposition to the 
land and property of an adjoining owner, a brick and gar- 
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den wall and fence, to a height exceeding 7 feet above the 
established street grades of Cleveland Avenue, Northwest, 
Tlnrty-Scond Street, Northwest, and Woodland Drive, 
Northwest, without first obtaining the written consent of 
said adjoining owner, to wit; Henry F. Woodard, owner of 
Lot 4, in said Square 2127, and the approval of jthe Com¬ 
missioners of the District of Columbia so to do, ini violation 
of the Act of Congress approved June 14,1S78 (— jStsts. —) 
and a Building regulation promulgated thereunder of Jan¬ 
uary 7, 1927, which provides as follows: 

i 

I 

Section 3, Part Eleven. j 

i 

i 

“B. A fence, screen, trellis, or fence wall, or j structure 
not forming the enclosing wall of the buildSng, when 
9 erected entirely upon the land of the buildihg owner, 
may not exceed a height of 7 feet above the estab¬ 
lished street grade, unless the application for permit be ac¬ 
companied by the written consent of the adjoining owner 
and be approved by the Commissioners. 7 ’ 

i 

I 

That at the hearing of the above entitled cau$e the fol¬ 
lowing proceedings were had, evidence offered and given, 
rulings, findings, conclusions and sentence madb and en¬ 
tered by the Court and exceptions taken by the defendant 
and noted by the Court, and the defendant, at the noting 
of the first of said exceptions as well as of the subsequent 
exceptions, gave notice of its intention to ap{j>ly to the 
Court of Appeals of the District of Columbia fbr writ of 
error upon such exceptions. 

The District of Columbia, after proving that 'defendant 
herein was a corporation organized for financial gain in 
the general pursuit of its business of contractor and builder 
and that on the 15th day of June, 1928, said Lois 3 and 5, 
Square 2127, were owned by defendant and werfe occupied 
by it as a private premises and house built by defendant 
for living purposes, to further prove the issue joi|ned placed 
upon the stand Henry F. Woodard, who beingj first duly 
sworn, testified in substance as follows: 

That he resides at 3148 Cleveland Avenue, Northwest, 
Washington, D. C., which is Lot 4, Square 2127 ;| his lot be- 

2—5143a ! 


; 

i 
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ing the Southeast corner of Thirty-second Street and Cleve¬ 
land Avenue, Northwest, and being- abutted on the South by 
Lot 3, and on the East by Lot 5, in said Square, both owned 
by D. J. Dunigan, Inc. A plat of said Lots was offered 
and received in evidence and marked “D. C. Plaintiff Ex¬ 
hibit 1 for identification”, and is as follows: 

(Here follows diagram marked page 10.) 

11 That a 13 inch brick wall, as yet incompleted, was 
erected by the defendant entirely on its own prop¬ 
erty but running along the sides of the witness’ property; 
his property is improved by a residence, and, in the South¬ 
east corner of the lot, by what might be termed either a 
studio, with a garage on the first tioor, or a garage with 
servants’ quarters above. 

That the wall at the South corner of his garage is 7 feet 
6% inches in height from his side; that the ground level on 
the Dunigan property, and his was the same at the time the 
foundation of the wall was laid, until tilled and graded by 
defendant corporation on its side of the wall a few inches, 
since erection of the wall, though there is a gradual slope 
in the ground: that he had never given anv consent to the 
erection of the wall but made no objection to its erection 
until the 20th day of April, 1028, when he addressed the 
following letter to Mr. Dunigan (D. C. Exhibit No. 3): 

12 D. C. Exhibit No. 3 


Telephone 4/23M 

Henry F. Woodard, Attorney at Law, Washington, D. C. 
Berry & Whitmore Building, Eleventh and F Sts., N. W. 

April 20th, 1928. 

David J. Dunigan, Esq., 

1313 New York Avenue, 

City. 

My Dear Sir: 

Permit me to call vour attention the wall which vou are 
now erecting between your property in Square 2127 and 
my property located in the same Square and in juxtaposi- 
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tion thereto. It is my understanding that a wall may not 
be erected in excess of 7 feet above the established street 
grade. You do not appear to have obtained a perinit and 
even if vou had it would have been in contravention of ex- 
isting law. I ask you to conform to the regulations, fail¬ 
ing in which I shall be obliged to appeal to the courts. 


Respectfully, 


HENRY F. WOODARD. 


13 


14 


and that he received the following reply from the 
defendant (D. C. Exhibit No. 4): j 

D. C. Exhibit No. 4. ! 

I 

New Homes, Columbia Park, Petworth ! 


D. J. Dunigan, Inc., Real Estate, 1319 New York Avenue, 

Washington, D. C. 

i 

| 

D. J. Dunigan, President; Q. L. Comer, Vice-President; 
Robt. Callahan, Vice-President: W. J. Finley, Viie-Presi- 
dent; John Lewis Smith, Vice-President; Johnj A. Mc¬ 
Carthy, Sect, and Treas. 


Telephone: Main 1267. 


April 20 


1928. 


Mr. Henrv F. Woodard, 

Investment Building, 

Washington, D. C. 

My Dear Mr. Woodard: 

With reference to your letter regarding wall arjound my 
property, understand me to mean positively and whole¬ 
heartedly that there is no spite intended in the building of 
this wall. i 

I have not the records in front of me now, but it is my be¬ 
lief that we are proceeding in accordance with the! law. 

I will be most surprised to find that we were no|t. I will 
start out immediately to find out where we staiid in the 
matter. 

Very truly yours, 

D. J. DUNIGAN, INC., 

By D. J. DUNIGAN, j 

President . 
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15 The witness further testified that lie had seen some 
brick piled up on Lot 3; that the defendant started 
to lay the foundatibn for the wall about the first of April, 
1928; that the streets were not paved at the time the wall 
was erected; that his garage is located on the part of his 
Lot that comes nearest to the drawing room of the Dunigan 
house; that the porch of his house, which is about 8 feet 
wide, is about 25 feet from the wall and that the garage 
building is 26 inches from the wall: that on the East side 
of his property, paralleling the wall, he has two tandem 
pergolas, each 10 feet high and higher than any part of the 
wall, and each is about 10 feet or 12 feet long; that the 
wall to the south aiid east practically shut- out the light from 
the window in the garage floor of the brick out-building 
of his lot 4; that notwithstanding his written notice and 
reply thereto, defendant continued to erect the wall; that 
defendant's properly is from 5 to 15 feet above street grade 
and was in this condition before the wall was built: that he 
never saw the permits issued to defendant; that the per¬ 
golas on his land are mere ornaments; that his front porch 
is only 25 feet from the wall. 


Whereupon Guy W. Bradford was called as a witness by 
the District of Columbia and, being first duly sworn, testi¬ 
fied in substance as follows: 

That he is a Civil Engineer, engaged in that business in 
the District of Columbia; that on April 20th, 1928, at the 
request of Mr. Woodard, he made a survey of a section of 
land from Cleveland Avenue to Thirty-second Street, being 
Lot 5 and Lot 3. Said survey referred to was received in 
evidence, marked D. C. Exhibit Xo. 5, and is as follows: 


(Here follows diagram marked page 16.) 

17 The witness further testified, that he found the 
wall was entirely on the Dunigan property; that he 
measured the height of the wall above the back of the side¬ 
walk on Cleveland Avenue for the lot facing Cleveland 
Avenue—Lot 5—and the height of the wall fronting Thirty- 
second Street for the section of the lot facing Thirty-second 
Street—Lot 3—; that at the time he made the survey the 
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wall was practically completed with the exception of the 
coping; some work was being done between the garage and 
Cleveland Avenue; that he took the elevation on Mr. Wood¬ 
ard’s side of the wall and on that side the wall jextended 
in height 22 feet above the curb of Cleveland Avenue and 
15 feet 10 inches above the curb of Thirty-second Street; 
that at no point on Mr. Woodard’s property did the wall 
exceed 7 feet above the ground—that is, the actual grade 
at that time—and the highest point was about fi feet 10 
inches; that he made no investigation as to how! deep the 
foundations of wall are; that the level of Mr. Woodard’s 
property was the same as the level of the Dunigan prop- 
erty; that the difference between the level of the! sidewalk 
on Cleveland Avenue and the level on the Thiijty-second 
Street side is 6 feet 2 inches; that at the present time— 
January 31st, 1029—the height of the wall is the same as 
it was when he made a survey of it on April 20th, 1928; 

that he cannot sav at what time the till was made in the 

* 

lot and that he imagines the excavating dirt was simply 
scattered in such a manner as to turn the water ajway from 


the soil and a coating of sod has been laid; that helexamined 
and made measurements from both sides of the ldt; that he 
took the measurement of the Dunigan side first which is the 
higher side; that the measurements indicated tljiat at the 
extreme south corner directly behind the garage the wall 
is 6 feet, 3 inches and on the Woodard side, 6 feet, ill inches; 
that is on the Thirty-second Street side. The land slopes 
to Thirty-second Street and the wall coming out level makes 
that the only point that it exceeds 7 feet on the jwest side; 
there, at the extreme point, it is (> feet, 8 inches, on the 
Dunigan side, and 7 feet, 7% inches on the Woodard side; 
on the other section of the wall where it runs out level, on 
the east side of the garage, they got 6 feet, 7%j inches on 
the Dunigan side, and 7 feet ZVz inches on the Wood- 
18 ard side. These are the only two places Mr. Doyle 
and he could find the wall to be over 7 fe^t; that at 
the south corner of the garage the Dunigan elevation is 6 
feet, 3 inches below the top of the wall and the Woodard 
elevation is 6 feet, 11 inches; that on the Dunigan side of 
the wall there is no indication of a fill there other than the 
leveling up of the earth that was deposited by the excava- 
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tion and the sodding of it and that the highest point he 
found in the wall on the Dunigan side was 6 feet 8 inches. 


'Whereupon Mr. Douglas M. Davis was called as a witness 
bv the District of Columbia, and, being first duly sworn, 
testified in substance as follows: that he is employed in the 
Surveyor's Office of the District of Columbia; that on April 
26th, 1928, Mr. Stahl, an Assistant Engineer in the Sur¬ 
veyor's Office, made a survey of the property on Woodland 
Drive and Cleveland Avenue: that the survey was of the 
elevation and shows the height of the wall above the grade 
of Cleveland Avenue and Thirtv-second Street. The sur- 
vey referred to was received in evidence and marked “D. 
C. Exhibit Xo. 6,” and is as follows: 


(Here follows diagram marked page 19.) 

20 'Whereupon Julian Cooper was called as a witness 
bv the District of Columbia, and, being first duly 
sworn, testified in substance as follows: That he is the 
chauffeur for Mr. Woodard: that he and Mr. Woodard 
measured the height of the wall with a tape and a yardstick 
on Mr. Woodard's side of the wall: that thev measured 
the height at four different points though he does not know 
what the measurements were, except the measurements 
taken at the Southeast corner of the garage, which he re¬ 
membered as being 7 feet, 6 : M inches above the street level; 
that was the highest point; that the measurement was taken 
from the ground at the bottom of the wall. 


Whereupon Joseph William Downing was called as a wit¬ 
ness bv the District of Columbia, and. being first duly sworn, 
testified in substance as follows: That he is a Deputy In¬ 
spector in the Building Inspector's Office: that he issued 
the permit to D. J. Dunigan, Inc. to construct a wall on 
Lots 3 and 5, in Square 2127, in the District of Columbia; 
that the permit was predicated upon a plan which was ap¬ 
proved by his office; that the permit was issued in the usual 
way followed by his office and that he approved the appli¬ 
cation for the permit. The permit issued by the Building 
Inspector’s Office for the erection of the wall, the permit 
issued by the Engineering Department to build across the 
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parking, and the plans accompanying the application for 
the permit to erect the wall, were received in evidence and 
marked respectively ‘‘D. C. Exhibits Xo. 7, Xo. |8 and No. 
10 and are as follows: 

! 

i 

21 D. C. Exhibit Xo. 7 

i 

| 

Xo. 109721. 

i 

i 

Building Division, District of Columbia* 

Xo. Brick — M. Permit Xo. 4172. j 
Permit to Wall 

Washington, Xov. |15, 1927. 

This is to certify, that D. J. Dunigan, Inc., l^as permis¬ 
sion to erect 13" brick garden wall 7' high 240' loijig—on own 
property—as per plan. 

Size of main building: Width —: Depth —; sjize of back 
building: Width —: Depth —. j 

Height of building from sidewalk to highest p(j>int of roof 
at front: —: Height from level of vard to eaves at back: —. 

Height of first floor above sidewalk: —: Cubi£ contents: 
— cu. ft. Estimated cost: $900. ! 

Xo. 3117 Woodland Drive. X. W. I 

Lot- 3 & 5, Square 2127. 

j 

in accordance with application and plans on filej in this of¬ 
fice, and subject to the building regulations of tjlie District 
of Columbia, the right being reserved to enter aiid examine 
the buildings during operations conducted under authority 
of this permit, and to require any change in construction 
that may be necessary to insure sufficient strength or safety 
from fire. 

By Order of the Commissioners, D. C. 

Deposit Xo. —: Amount, $—. 

Fee, $4. 

JOHX W. OEIIMAXX, 

J. W. 

Inspector of buildings. 

(Collector’s and Auditor's stamp omitted—illegible.) 
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D. C. Exhibit Xo. 8. 


Do Xot Cut or Injure Shade Trees, or Pile Earth or Other 
Material Within Three Feet of Street Trees. 

(Permit to Enclose Parking.) 

Book 33, Xo. 58. 

Engineer Department, District of Columbia, Office of 

Permit Clerk. 


Washington, D. C., Mar. 28,1928. 

D. J. Dunigan, Inc., for same, owner of premises 3117 
Woodland Dr., X. W., Lots 3 & 5, is hereby permitted to 
erect parking with Brick Retaining Wall, the work to be 
done at your own risk and expense, in accordance with and 
subject to the following regulations: 

Police Regulations, Article XXII, Section 1. The public 
parking on the streets and avenues of the District of Co¬ 
lumbia shall be under the care and keeping of the owners or 
occupants of the premises abutting thereon, and such own¬ 
ers or occupants may enclose the said parking with open 
fences of iron, ornamental wire, or woven wire with top and 
bottom string pieces, of an approved type, not less than 
three feet nor more than three feet six inches in height, 
after obtaining a permit therefor from the Permit Clerk 
of the Engineer Department; Provided, that no permit shall 
be issued for, and it shall be unlawful to maintain, a sharp- 
pointed or spear-headed type of fence, the uppermost 
points, or prongsiof which are less than one-half inch in 
diameter. Walls will be allowed when approved by the 
Commissioners of the District of Columbia. For enclosing 
the parking in front of each house or lot where no parking 
fence or wall has previously existed, a fee of one dollar will 
be charged. Where application is made to repair an exist¬ 
ing fence or wall with the same character of material, no 
fee will be charged; Provided, that a permit for the erec¬ 
tion of such fence or wall is of record. Where permission 
is requesetd to move a parking fence of approved pattern 
out to a newly established sidewalk line, no fee will be 
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charged. In all cases not covered by these exceptions, how¬ 
ever, a fee of one dollar will be charged. 

Blocks or pedestals for fence posts must ndt project 
above the surface of the sidewalk, and no portion of said 
blocks or fences shall extend beyond the parking jline. 

All gates in parking fences must swing inwardly, and no 
gate shall swing outwardly over any sidewalk!, avenue, 
street or road. 

It shall be unlawful to place or maintain aiA wickets, 
guard-wires or other similar devices upon or adjacent to 
the sidewalk, tree space, or parking, in the District of Co¬ 
lumbia, except upon the following conditions: The Permit 
Clerk of the Engineer Department is authorized,j upon the 
payment of a fee of one dollar for each premise^, to issue 
a permit to erect wickets of iron not les* than :5 S pf an inch 
in diameter, to be driven firmly into the ground!, overlap¬ 
ping at least three inches: said wickets to b<| securely 
lashed with wire at the top and intersection and dx the bot¬ 
tom of the wickets: said wickets to be painted grejen and to 
be maintained in exact alignment with their tops bn a level. 

1 j 

Where the parking around which the wickets jare to be 

placed is at the level of the sidewalk, the wickets shall have 

a minimum height of twentv-four inches and where the 

parking is terraced the wickets shall have a minimum height 

of twelve inches. Provided, however, that such permission 

is to be regarded as a license only, and may be revoked by 

the Commissioners of the District of Columbia uppn failure 

to maintain the wickets in accordance with this Regulation 

• * 1 ** • 
or for anv other reason which mav lie determined bv said 

♦ V | • 

Commissioners. Xo permit will be issued for aiiy wickets 
around tree spaces: and the Commissioners rdserve the 
right to deny the use of wickets at any place they inay deem 
it inadvisable to permit them to be constructed! or main¬ 
tained. 

Sec. 2. Xo hedges shall be planted on parkijig except 
upon permits from the Permit Clerk of the Engineer De¬ 
partment, for which the same fee shall be charged as for 
parking fences. Hedges on parking shall not exceed three 
feet in height, nor eighteen inches in thickness. 

Sec. 9. The Commissioners of the District of j Columbia 
expressly reserve the right under these regulations to re- 

3—5143a 
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voke any permit given in accordance with the provisions 
hereof, and when such permit shall have been revoked the 
person who held such permit shall, on notice from the Com¬ 
missioners, restore the sidewalk or parking to its original 
condition, as nearly as possible, where the same has been 
disturbed. 

Sec. 17. Any person violating any of the provisions of 

this article shall, on conviction thereof be punished by a line 

of not less than one dollar nor more than fortv dollars for 

% 

each and everv offense. 

Cl. Av. 32 St. Cl. Aw 32nd St. 

Sidewalk to be 11. 10 feet, parking to be 2. < feet wide, 
Cl. Av. 32 St. 

restriction to be 35. 15 feet wide, 'file work to be completed 

within thirtv da vs from this date. 

« % 

Bv order of the Commissioners of the District of Co- 
lumbia. 

H. M. WOODWARD, 

F. L. G. Permit Clerk, D. C. 

Permit Fee, $2.00. 
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On the reverse side of 1). C. Exhibit Xo. 8 there 
appears the following: 

“To erect a brick wall across parking on the north lot 
line on 32nd street side and across parking on west lot line 
on Cleveland avenue side of premises 3117 Woodland 
Drive, N. W. 

“Wall on 32nd street side and Cleveland avenue side not 
to exceed 2'4" in height at the highest point.’’ 


(Here follow diagrams marked pages 24, 25 and 26.) 


27 The witness further testified that there was no 
other permit that Dunigan could have obtained at 
that time from his office for the erection of the wall; that 
the permit he issued was the usual permit given by the Dis¬ 
trict of Columbia for that kind of work; that this applies 
also to the permit issued by the Engineering Department; 
that the work was inspected by the field inspector of his 
office, Mr. Doyle, from time to time as it proceeded; that 
he does not know how many times the work was inspected 
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but that in the ordinary course there would havg been a 
number of inspections made if the work occupied as long a 
time as twenty days or more; that he had no complajint from 
Mr. Woodard until at or about the time he wrotfe to Mr. 
Dunigan on April 23rd, notifying him of the violation of 
1 lie Regulations governing* the Height of Walls; jthat Ins 
letter was prepared by Mr. Ridout, Chief Clerk ojf his of¬ 
fice: that his signature to that latter went out as a matter 
of form, and that he had no particular knowledge as to 
whether the building regulations were being complied with; 


that so far as lie knows tin* work stopped immediately after 
his letter of April 23rd. The letter referred to! was re¬ 
ceived in evidence and marked “D. C. Exhibit Xo.j 9”, and 
is as follows: 


2$ D. C. Exhibit No. 9. j 

Government of the District of Columbia, Engineeij Depart¬ 
ment, Washington. j 

Address reply to Inspector of Buildings, District Build- 
in 0 *. 

Copy to Rule. j 

! 

April Twenty-three, Nineteen TwentyfEight. 

i 

D. J. Dunigan. Inc., 

1319 New York Avenue. Northwest, 

’ j 

Washington, D. C. j 

. 

Gextlf.mex : 

On November loth, 1927, Permit No. 4172 issued to you, 
as owners, to “erect 13" brick garden wall 7' high, 240' long, 
on own property, as per plan,” on lots 3-5, in squiare 2127, 
being numerically designated as Premises No. 3li7 Wood- 
land Drive, Northwest. 

Section III, Part 11-B, of the Building Code of the Dis¬ 
trict of Columbia provides. “A fence, screen, trellis, or 
fence-wall, or structure not forming the inclosing; wall of 
the building, when erected entirely upon the lafid of the 
building owner, mav not exceed a height of seven feet above 
the established street grade. * * *” 

Inspection by a representative of this department dis¬ 
closes the fact that portions of this wall, as erected, are in 


i 
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violation of the regulation above-quoted, being* in excess of 
a height of seven feet above the established street grade. 

You are. therefore,, hereby notilid to take down and re¬ 
move any and all portions of tlie wall in question erected in 
excess of a height of seven feet above the established street 
grade, and not to reconstruct same unless it be in full com¬ 
pliance with tho terms of tin* permit issued and the Build¬ 
ing Code of said District, within ten (10) days from date or 
receipt of this notice. 

Yerv trulv vours. 

J. \YM. DOAYXIXG, 

J. \VM. DOWXIXG, 

JFJ. Act inn Inspector of BuiJAiuqs, I). C. 

KecU 4 22 28. 

29 Whereupon Thomas F. Doyle was called as a 

witnos bv tlie District of ('olumhia. and, being tirst 
dttlv sworn, testified in substance a> follows: That he is an 
Assistant Field inspector of Buildings under the Building 
Inspector of the District of (’olumbia: that he was so en¬ 
gaged on the loth day of June. 1928, and made an inspec¬ 
tion of the brick wall situated on Lots numbered 2 and 5, 
Square Xo. 2127. in the District of (’olumbia, known as 2117 
Woodland Drive. X. W.: that tie made his tirst inspection 
on January 20th. 1928. but work on it had not been started 
at that time: that on April 2nd. 1928, thev were excavating 
trenches for the walls: that on April 10th, 1928, the brick 
work was started: when the height of the wall reached 6 
feet, witness stonned the work because that was the height 
originally specified in the permit, but on April 21st, 1928, 
he notified Mr. Dunigan to proceed with the work as he 
found the permit had been amended to permit a height of 7 
feet: that the work was suspended on April 23rd. and that 
he made no inspection between April 21st. 1928, and April 
23rd, 1928: that on April 21st. 1928. the brick work on the 
wall was about 90 per cent completed and all the work was 
about 77) per cent completed: the coping had not been put 
on: that on April 21st. 1928, he made a sketch and at that 
time the wall where the garage is. the highest point of the 
wall, ran 04 inches to 6 feet, 6 inches: that it averages about 
6 feet, 3 inches in height: that all his measurements were 
taken on Mr. Dunigan's side of the wall and that it sloped 
down each way; some parts of the wall were not over 3 feet 
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and they ramped up from each side, some parts of the wall 
were 3 feet, 4 feet, o feet and G feet in height: that lie in¬ 
spected the wall a dozen times; that it was always in good 
standing with him: that he made no criticism until he saw 
they were going over G feet but when he found t ie permit 
had been amended to 7 feet he made no objections; that the 
highest point in the brick was right at the center of the 
garage and that lie has not noticed any tilling for the pur¬ 
pose of raising the contour at that point, or at jany other 
points, except to straighten up around there: that 
30 the land on Mr. Woodard's side was approximately 
level with that on the Dunigan side and they both had 
the same natural slope: when the foundation of thy wall was 
put in, the level of Mr. Woodward's property and Duni¬ 
gan's property were both opual: that the only tiding done 
on the Dunigan side was the regular grading: thar from the 


east side of the wall down to Thirty-second St roe 
is about 5 feet. 


he slope 


Whereupon James P. Parry was called as ja witness 
by the District of Columbia, and, being first dijily sworn, 
testified in substance as follows: 

That he is an Assistant to the Inspector of Buildings of 
the District of Columbia: that on the loth day of June, 
1928, he was so employed: that he saw the Duijtigan wall 
earlv in Maw 1928; that at that time the work had been 

• • i 

stopped on the wall: that he took several measurements of 
the wall from the street up the hill on the Dunjigan side; 
that the highest measurement he got was about 6i feet, 10y» 
inches, which was the highest point he found, and some a 
little less: that the highest point he found was located about 
one-half way up the hill. 

Whereupon John W. Oehmann was called jas a wit¬ 
ness bv the District of Columbia, and, being | first dulv 
sworn, testified in substance as follows: 

That he is the Building Inspector of the District of Co¬ 
lumbia: that the Building Regulation known as Paragraph 
B, Xo. II of Section 3, was promulgated on January 7th, 
1927, and is as follows: 

“A fence, screen, trellis, or fence-wall, or structure not 
forming the inclosing wall of the building, when erected en¬ 
tirely upon the land of the building owner, may |not exceed 
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a height of seven feet above the established street grade, 
unless the application for permit be accompanied by the 
written consent of the adjoining owner and be approved bv 
the Commissioners." 

31 The witness further testified that he had recom¬ 

mended this new regulation in place of the old one at 
the request of the Commissioners; that the Commissioners 
approved the wording of the regulation: that his office felt 
that if a property owner got the permission of his neighbor 
he could go as high as he wanted, if not, 7 feet would be the 

\ V . 

determining factor: that the purpose in his favoring the 
amendment was to meet a particular case: that the permit 
was issued for the Dunigan wall and is the usual permit is¬ 
sued for that purpose: that the work was allowed to pro¬ 
gress to the point where it now stands without question; 
that it was frequently inspected: that the permit was based 
on the plan submitted by the Dunigan Company and that no 
adverse report was received until witness' letter of revoca¬ 
tion in April. Whereupon, the following occurred: 

By Mr. Peelle: 

Q. What do vou understand bv the words “established 
street grade" in administering your work? A. That is the 
grade of the street established by the Survey Department, 
in that case the street would be laid, improved, and that 
would be vour grade. The grade is given there. 

Q. It appears in evidence already that the curb had not 
been laid at the time this wall was built—what is the estab¬ 
lished grade in that case ? A. From the records of the 
Survey Department. 

Q. Does that mean the center of the street or the curb? 
A. The regulations read at the curb. 

Q. Where is that in the regulations? A. In that par¬ 
ticular section referred to—“the established street grade." 
I do not remember how that section reads. 

Q. It simply says “established street grade.” A. That 
would be in the center of the street or roadwav unless it 
specifies the roadway level. 

Q. Why would it be in the center ? A. Because the street 
is always established by the center of the street; the grades 
on all plats show the center line of all streets. 
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Q. So that in applying this regulation you read into the 
regulation the established street grade at the cenjter of the 

street! A. Yes, sir; as shown bv the Stkrvev De- 

• * . * 

32 partment records. 

The Court: May I inquire, is that lhe custom of 
the regulation! 

o i 

The Witness: That is the regulation of the established 
street grade, and the only place you can get tlult is from 
the Survey Department—you find they run along Hie center 
of the street. 

The Court: Is that the ordinary grade that is taken—the 
street level grade at the center of the street! 4- That is 

the grade to which concrete is laid. 

The Court: That is the grade for all purposes ! j A. Yes. 

The Court: When vou sav the “established street grade” 
that would mean the center of the street! A. The center 
of the roadway. 

The Court: For all engineering purposes! A: Yes sir. 

I 

Bv Mr. Peelle: 

i 

Q. Is there anything in the building regulations which 
shows that the expression “established street grade” shall 
mean the grade of the center oi the street! At I do not 
think that there is. 

Q. Your office has simply read that into the regulations! 
A. Yes, sir. 

Q. In Cleveland Avenue there is parking in th|? center of 
the street. What do vou read into the act there A. The 

* . j 

street extends from building line to building line $ the exist- 

c? w 

ence of parking is no property right; that is supply road- 
wav. 

. i 

Q. So that when that parking is put in and bujilt up per¬ 
haps six inches above the paving you take the higher level 
of the parking! A. Xo, your paving would be the level— 
the street grade is your level and not any parking or shrub¬ 
bery in the middle of the roadway. 

Q. So that you simply treat that street as if it had no 
parking! A. Yes, sir. 

Q. Is there anything in the regulation on which you base 
that! A. Xo, only common sense and good judgment. 

Q. Just your practice in your office! A. Yes^ sir. 
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The witness further testified that where the grade of the 
street on one side of a lot is higher tha/ the oracle in tlie 
center of the street at the other side of the lot, the estab¬ 
lished street grade would be where the fence goes, so that 
the height of the wall on the south side of Lot 4 would 
33 be regulated bv the grade of Thirty-second Street, 
and the height of the wall along the east side of Lot 
4 would be regulated bv the street grade on Cleveland Ave- 
nue, even though the rear portion of the east wall is nearer 
Thirty-second Street than it is to Cleveland Avenue: that 
if the lot sloped downward from the street grade as it went 
back from Cleveland Avenue so that it was 7 feet or 8 feet 
as it went back from the street grade, there is nothing in 
the regulation to prohibit a wall of 14 feet in height, even 
though it might go up to the windows of the house on the 
adjoining lot and this would be true even though there 
might be a very decided difference in the grade between 


Cleveland Avenue and Tliirtv-second Street: that the reg- 
illation applies primarily to fences or walls between two 
properties so that if the fence or wall is entirely on his own 
property and back 1 from the party line there is no limit on 
the height. 

Whereupon, the following occurred: 


Bv Mr. Peelle: 

% 

Q. If he ran it down the middle of this lot it would make 
no difference how high it could be put? A. I do not see 
why it would, it is on his own property: it is not between 
the two properties-—and I would have no concern with it. 

Q. There is no regulation about how unsightly it was ? 
A. There is no regulation as to beautv. 

The Court: There is nothing with reference to the sightly 
character of the wall? 

The Witness: Only with reference to the 7 feet above the 
“established street grade.” 

The witness further testified as follows: That in case of 
inside property—not a corner property—running through 
from one street to another, if the owner wanted to build a 
garden wall entirely on his own property or alongside an 
adjoining owner, where the grade of one street is perhaps 
15 feet or 20 feet lower than the grade of the street at the 
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other end of the lot,the height of a wall would he determined 
hv measuring the street for half of its distance hack from 
each street front; that according to the wording ofjthe regu¬ 
lation, no wall could be built if the ground or lot rijses 7 feet 
or more above the established street grade, though he could 
not remember ever applying it that way in gny other 
34 case prior to the time he undertook to revoke the 
Dunigan permit; that he could not recall tiny other 
case in which he ever refused a permit for the erection of a 
wall of this character because the ground had run tjo a grade 
in excess of 7 feet above the established street grade and 
that this is the first time it was drawn to their attention; he 
does not know whether or not the Dunigan Corporation was 
told or any suggestion made, at the time they made appli¬ 
cation for the permit, that they would have to get the ap¬ 
proval of the Commissioners, though he personally granted 
the increase from 6 feet to 7 feet in height, and personally 
initialed the permit as giving his approval of the change; 
and he did not tell or suggest to Mr. Dunigan, jwho per¬ 
sonally made application for the increase, that there was 
any need of approval by the Commissioners; that the wall 
was not removed in accordance with the noticej officially 
served upon the defendant; and that the application for the 
permit for the wall was not accompanied by thb written 
consent of the adjoining owner nor was the permit ap¬ 
proved by the Commissioners of the District of Columbia, 
except as appears in the permit itself. 

Thereupon, the District of Columbia rested, j 

'Whereupon Quinton L. Comer was called as a witness 
on behalf of the defendant and. being first duly sjvorn, tes¬ 
tified in substance as follows: 


That he is first Vice President of D. J. Dunigan, Inc.,; 
that he has had charge of all its business operations for 
twelve years, and in that period he has built betiween two 
thousand and three thousand houses; that he had charge of 
the building for D. J. Dunigan, Inc. on Woodland Drive and 
of the erection of the fence there; that he spent| about 60 
per cent to 75 per cent of his time out there; that the wall 
was built in the Spring, and the brick was piled jalong the 
line the wall was to follow the preceding Fall; that there 

4—5143a i 
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lias been no grading* done on the Dunigan property for the 
purpose of raising the ground level other than sodding and 
the natural ! leveling out of the irregularities in the 
35 ground; that the highest point in that block is some¬ 
where near the terrace entrance of the Dunigan 
house, and the property slopes in all directions from that 
point towards the street, so that except, in so far as Mr. 
Woodard's house had been built on a terrace, his ground 
would naturallv be lower than the surrounding Dunigan 
property; that the wall has never been completed, and if he 
had been allowed to complete it, it would not exceed 7 feet 
above the level of the adjoining Dunigan ground at anv 
point; that in order to complete the wall according to the 
plans, the wall from tin* corner of the garage running to 
Cleveland Avenue needed a stone capping, and going from 
the corner of the garage towards Thirtv-second Street, the 
curves needed to be put in. and a stone capping; that the 
wall with that stone capping would not have exceeded 7 feet 
above the level of the adjoining Dunigan property at any 
point; that he is familiar with the property known as Lot 
3, Square 2129, Colonel P. M. Anderson's property, and ad¬ 
joining the II. L. Kitt property on the east side, which lot 
runs all the wav through from Woodland Drive to Thirtv- 
second Street; that there is a greater difference in the 


grades of Thirtv-second Street and Woodland Drive at the 
east edge of the lot than at the west, the approximate dif¬ 
ference on the east edge being from 20 feet to 25 feet; at 


the west edge there is possibly 5 feet difference in the two 
lines so that, presuming the east edge to be 25 feet, the west 
edge would be about 20 feet, and that if a garden wall was 
built along the wbst side of that lot, 7 feet above the street 
grade of Woodland Drive, it would be approximately 27 feet 
high on the Thirfv-second Street frontage of the lot; and if 
it were 7 feet high on the Thirty-second Street front of the 
lot, it would run into the ground in about 100 feet and would 
be no protection whatever on the Woodland Drive side; that 
he did not personally get the permit for the wall; that it was 
secured by their office and turned over to him; that Mr. 


Dunigan arranged for the increase from 6 feet to 7 feet; 
that he carried it down to Colonel Oehmann who in- 


36 itialed it; that the notice of revocation was not served 
on him personally; that he was there when the work 
stopped; that he does not know where the established street 
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grade is in that vicinity hut knows where the sidewalk is on 
Woodland Drive and that, assuming that to be tJhe estab¬ 
lished grade, he would say that the garden wall! is 7 feet 
above the level of the sidewalk: that about 100 or 150 loads 
of dirt were hauled awav from the lot and onlv fo!ur or five 
loads of top soil were brought in. 

Defendant’s Exhibits Xo. 1 and Xo. 2 were received in 
evidence and are as follows: 

(Here follow photographs marked pages 37 and 38.) 


39 The plaintiff and the defendant having rested, the 
defendant through its attorneys, Stanton jC. Peelle 
and Walter B. Guy, moved the Court to dismisi the pro¬ 
ceedings for the following reasons: 

1. That no evidence had been offered as to the established 
street grade of Cleveland Avenue. Xorthwest, Thirtv- 
second Street, Xorthwest, or Woodland Drive, Northwest, 
or that anv street grade had been established for anv of the 


streets. 

2. That the regulation in question is null and void and of 
no effect because it is unreasonable, uncertain, jindefinite, 
arbitrary, unusual, discriminatory and inconsistent with 
other regulations legally promulgated by the Commission¬ 
ers of the District of Columbia. 

i 

3. That said regulation is invalid for the further reason 
that bv it the Commissioners of the District of! Columbia 
have attempted to re-delegate in part to the i adjoining 
owner, the authority vested in them. 


Whereupon the Court stated that it would take the matter 
under advisement, and thereafter on Xovember! 8th, 1929, 
the Court overruled the foregoing motion and the defend- 

1 ^ i 

ant thereupon noted an exception to such ruling and gave 
notice of its intention to apply to the Court of Appeals for 
a Writ of Error. 


Thereupon the Court filed its written opinion and findings 
as follows: 

“The defendant in this cause. D. J. Dunigan, Inc., a Body 
Corporate, David J. Dunigan, President, is charged in 
the information filed in this cause as follows: 'with being 

i o 
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then and there the owner of lots 3 and 3 in Square *2127, in 
the District of Columbia, did erect, build and maintain and 
cause to be erected, built and maintained entirely upon said 
lots 3 and 5, Square 2127, and in juxtaposition to the land 
and property of an adjoining owner, a brick and gar- 
40 den wall and fence to a height exceeding seven feet 
above the established street grades of Cleveland 
Avenue, Northwest,'32nd Street, Northwest, and Woodland 
Drive, Northwest, without first obtaining the written con¬ 
sent of said adjoining owner, to wit, Henry F. Woodard, 
owner of lot 4 in said Square 2127. and the approval of the 
Commissioners of the District of Columbia, so to do, con¬ 
trary to and in violation of an Act of Congress and the 
Building Regulations provided, and constituting a law of 
the District of Columbia. 

“During the progress of the trial the death of David J. 
Dunigan was suggested and Quinton E. Comer, 1st Vice 
President, was substituted as party defendant. 

“The specific regulations under which the prosecution is 
based is Section 3, Part Eleven, Paragraph B, which reads 
as follows: 


“A fence, screen, trellis, or fence wall, or structure not 
forming the enclosing wall of the building, when erected en¬ 
tirely upon the land of the building owner, may not exceed 
a height of seven feet above the established street grade, 
unless the application for permit be accompanied by the 
written consent of the adjoining owner and be approved by 
the Commissioners.” 


“Much testimony was taken, eloquent arguments heard, 
and voluminous briefs read by the Court. The matter has 
been pending for some time and the Court has given it long 
and careful consideration in such moments as it has had 
the opportunity so to do. 

“It appears from the testimony that on November 13th, 
1927, a permit was issued to the defendant to erect a wall 
upon his own property, not to exceed six feet, and work 
started upon said fence on April 2nd, 1928. and continued 
until April 21st, 1928, when an application was made to the 
Building Inspector to erect a fence seven feet in height, 
which application was granted, and work continued until 
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April 23rd, 1928, when the Building Inspector served 

41 notice upon the defendant directing it to remove the 
wall within ten days, on the ground that! the fence 

was being built over seven feet above the established street 
grade. 

‘‘The District contends that the said wall exceeds seven 
feet above the established street grade and that the defend- 

*—• i 

ant did not secure the written consent of the | adjoining 
owner and that the permit was not approved byj the Com¬ 
missioners of the District which would give him the right to 
build in excess of seven feet and that the permit lissued for 
seven feet did not contemplate the slope of the grade, and, 
further, was subject to the provisions of the Building Reg¬ 
ulations. 

“The defendant, however, claims that the District did not 
prove any established street grade, or that the \tall was in 
excess of seven feet above any established street grade; 
that the District, having once issued the perniiit, cannot 
now require the defendant to remove the wall; and that the 
Regulation is invalid, null and void because ofj unreason¬ 
ableness. 

“From a consideration of all the evidence, including the 
plats introduced, the Court believes that sufficient testi¬ 
mony was adduced to prove the established street grade, 
likewise that the evidence proves that the wall was built in 
excess of seven feet above the established street jgrade, and 
the consent of the adjoining owner was not secured. 

“The interesting proposition is presented that the de¬ 
fendant is a corporation organized for the purpose of finan¬ 
cial gain, and the premises upon which the fenccf is erected 
is occupied as a private household, and therefore held by 
the corporation for a purpose foreign to its charter of in¬ 
corporation, and that only those whose rights ajre directly 
affected can properly question the reasonableness of a reg¬ 
ulation. Eliminating consideration of this proposition, the 
Court would hold that there is no doubt of the power of the 
Commissioners to promulgate said regulations jin view of 
the authority granted to them by Congress. 

42 “There has been no testimony so far ai the Court 
can discover which tends to attack the unreason¬ 
ableness of the regulation. True, much has bCen said in 
the arguments relative to the aesthetic considerations sur¬ 
rounding the erection of the fence and that it isj in no way 
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i 

unsightly and does 'not interfere with surrounding prop¬ 
erties. But no intrinsic evidence lias been produced as to 
why and how the regulation is unreasonable. Questions of 
this character ofttimes create much controversv between ad- 
joining lot owners, but naturally the Court cannot enter into 
the personal elements. 

“The Court must, therefore, hold that the regulation is 
reasonable. 


“For the reasons a 
and is lined $-5.00 or 
said tine. 


^signed, the defendant is found guilty 
-5 days in default of the payment of 


“And it is so ordered. 


Bv the Court: 


GFS A. SCHULDT, 

Judge.” 


"Whereupon the defendant, through its attorneys, Stanton 
C. Peelle and Walter B. Buy. tiled in open Court, on Novem¬ 
ber 8th, 1929. its exceptions to the following findings and 
conclusions of the Court, namely: 

3. That the consent of the adjoining owner was neces¬ 
sary to entitle the defendant to erect the wall in question. 

4. That there is no doubt of the power of the Commis¬ 
sioners, in view of the authoritv granted to them bv Con- 

gress, to promulgate the regulation in question. 

43 5. That the regulation in question is reasonable 

and valid. 

6. That no evidence was adduced as to the unreasonable¬ 
ness of the regulation in question. 

7. In finding the defendant guilty of a violation of the 
regulation in question. 

The defendant asks that the foregoing exceptions be stated 
in the Bill of Exceptions to be settled and signed by the 
Court, and said defendant gives notice in open Court of its 
intention to apply to the Court of Appeals of the District 
of Columbia for a Writ of error upon such exceptions and 
any others noted during the progress of the trial. 

Whereupon the Court, Honorable Gus A. Schuldt pre¬ 
siding, then and there sentenced the defendant to pay a tine 
of Twenty-five Dollars ($25.00), and in default of payment 
of said fine to be committed to the Washington Asvlum and 
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Jail for a term of twenty-five (25) days. And tlie defend¬ 
ant, throng'll its attorneys, Stanton C. Peelle afid Walter 
B. Guy, thereupon noted an exception in open Cpurt to the 
judgment and sentence of the Court and gavej notice of 
its intention to apply to the Court of Appeals qf the Dis¬ 
trict of Columbia for a Writ of Error. 

r i 

i 

The foregoing comprises the substance of all) the testi¬ 
mony given in the above cause, as well as all that is neces¬ 
sary to explain the bearing of the rulings uponjthe issues 
or questions involved, and all proceedings in the hearing 
of the said cause; and each of the several and separate ex¬ 
ceptions taken by counsel for the defendant to the rulings, 
findings, conclusions and sentence of the Cohrt in the 
course of the hearing of the said cause, as heretofore set 
out, were taken bv Counsel for the defendant then and there 

• i 

separately and severally, and said exceptions jwere then 
and there duly, separately and severally notec} upon the 
minutes of the justice presiding at the hearing; and de¬ 
fendant duly gave notice in open Court of its intention to 
apply to the Court of Appeals of the District of Columbia 
for a writ or error: and counsel for tliej defendant 
44 then and there prayed the Court to sign aijid seal this 
Bill of Exceptions, to have the same force} and effect 
as if the said exceptions had been separately and severally 
set out in a separate Bill of Exceptions; and at jhe request 
of Counsel for the defendant the same is accordingly signed 
and sealed and made a part of the record in thi^ case, now 
for then, this 17th dav of Januarv, 1930. 

GUIS A*. SCHELDT,| [seal.] 

Judge . 

Presented to the Court, November 14th, 1929. 

In addition to the exceptions to the findings and con¬ 
clusions in the Court's opinion, the defendant also filed in 
writing and included with the other exceptions thereto, the 
following: 

1. That sufficient testimony was adduced to prove the 
established street grade of Cleveland Avenue, N. W., 
Thirty-second Street, X. W., and Woodland Drive, N. W., 
or either of them, at any point in any of them along the 
square in question. 



D. J. DTJNIGAX, IXC., ET AL. VS. 


2. Tliat the wall was built in excess of 7 feet above the 
established street grade of said streets, or either of said 
streets. 

That defendant prayed that such exceptions be included 
in the Bill of Exceptions. The plaintiff objected to their 
inclusion on the ground that they were exceptions to find¬ 
ings of fact. The Court refused to include the same in the 
Bill of Exceptions, whereupon the defendant noted and 
was allowed an exception to the Court’s ruling* in excluding 
said exceptions. 

GUS A. SCHULDT, 

Judge. 

45 [Endorsed:] No. 904,522. Copy for Atty. Dis¬ 
trict of Columbia vs. D. J. Dunigan, Inc., a Body Cor¬ 
porate; Quinton L. Comer, First Vice-President. Bill of 
exceptions. 


In the Police Court of the District Columbia. 


Xo. 904,522. 

District of Columbia, Plaintiff, 

vs. 

D. J. Dux iga x, Ixc., Defendant. 


The defendant in the above-entitled cause, by its at¬ 
torneys, respectfully takes exception to the following find¬ 
ings and conclusions of the Court in this cause, namely: 

1. That sufficient testimony was adduced to prove the 
established street 1 grade of Cleveland Avenue, X". W., 
Thirty-second Street, X. W., and Woodland Drive, X. W., 
or either of them, at any point in any of them along the 
square in question. 

2. That the wall was built in excess of 7 feet above the 


established street grade of said 


streets, 


or either of said 


streets. 


3. That the consent of the adjoining owner was neces¬ 
sary to entitle the defendant to erect the wall in question. 

4. That there is no doubt of the power of the Commis¬ 
sioners, in view of the authoritv granted to them bv Con- 
gress, to promulgate the regulation in question. 
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5. /hat the regulation in question is reasonable and valid. 

6. That no evidence was adduced as to the unreasonable¬ 
ness of the regulation in question. 

7. In finding* the defendant guilty of a violation of the 

regulation in question. 

47 The defendant asks that the foregoing Exceptions 
be stated in the Bill of Exceptions to be settled and 

signed by the Court, and said defendant gives notijce in open 
Court of its intention to apply to the Court of 4pP ea ^ s °f 
the District of Columbia for a writ of error upon such ex¬ 
ceptions and any others noted during the progress of the 
trial. | 

(Signed) STAXTOX L. PEELLE, 

WALTER B. GUY, 

7 j # 

Attorneys for Defendant. 

48 [Endorsed:] Xo. 904,522. District of Columbia, 

Plaintiff, vs. D. J. Dunigan, Inc., Defendant. Writ¬ 
ten notice of applying to the Court of Appeals for a writ 
of error. Walter B. Guy, Stanton C. Peele, Attorneys for 
Defendant. Filed Xov. 8, 1929. F. A. Sebring, Clerk Po¬ 
lice Court, D. C. | 

| 

49 In the Police Court of the District of Coluipbia. 

i 

No. 904,522. j 

District of Columbia 


D. J. Duxigax, Inc., a Body Corporate; Quixtox L. Comer, 

First Vice-President. 

i 

Defendants’ Assignment of Errors. 


The Court erred: 

j 

1. In denying defendant’s motion, made at the jconclusion 
of the testimony, to dismiss the proceedings. 

2. In failing and refusing to grant said motion and dis¬ 
miss said proceedings. 

5—5143a 
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3. In concluding* and holding that plaintiff had suffi¬ 
ciently established the established street grade of any of 
the streets adjacent to the wall here involved or that any 
grade had been established for anv of said streets. 

4. In refusing to hold that plaintiff had failed to estab¬ 
lish, by sufficient evidence, the established street grade of 
anv of tlie streets adjacent to the wall here invodved or that 
any grade had been established for any of said streets. 

5. In concluding and holding that the regulation here in¬ 
volved is valid. 

6. In failing and refusing to hold that the regulation here 
involved is null and void and of no effect. 

7. in concluding and holding that the wall in question was 
built in excess of steven (7) feet above the established street 


grade of either of the streets here involved. 

8. In refusing to hold that the plaintiff had failed to es¬ 
tablish, by sufficient evidence, that said wall was built in 
excess of seven (7) feet above the established street 
50 grade of either of the streets here involved. 

9. In concluding and holding that the consent of 
the adjacent owner was necessary to entitle the defendant 
to erect the wall in question. 

10. In refusing to hold that the consent of the adjoining 
owner was not necessary to entitle the defendant to erect 
the wall in question. 

11. In concluding and holding that the Commissioners 
of the District of Columbia, under the authority granted 
to them by Congress, had the power to promulgate the regu¬ 
lation in question. 

12. In refusing to hold that the Commissioners of the 
District of Columbia were without the power to promulgate 
said regulation. 

13. In concluding and holding that no evidence had been 
adduced as to the unreasonableness of said regulation. 

14. In finding the defendant guilty of a violation of said 
regulation. 

15. In failing and refusing to find that the defendant was 
not guilty of a violation of said regulation. 
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16. In sentencing* the defendant to pay a fine, pr, in de¬ 
fault of payment of said fine, to be committed to the Wash¬ 
ington Asylum and Jail. 

(Signed) STANTON C. PEELLE, 

WALTER B. GUY, 

Attorneys for Defendant. 

| 

51 [Endorsed:] No. 904,522. District of Columbia 
vs. D. J. Dunigan, Inc., a Body Corporate;! Quinton 

L. Comer, First Vice-President. Defendant's Assignment 
of Errors. Stanton C. Peelle, Walter B. Guy, Attorneys 
for Defendant. Filed Nov. 25, 1929. F. A. Sebring, Clerk 
of Police Court, D. C. j 

52 United States of America, $$: 

i 

i 

The President of the United States to the Honorable Gus 
A. Schuldt, Judge of the Police Court of the ijistrict of 
Columbia, Greeting: 

i 

i 

Because in the record and proceedings, as alfeo in the 
rendition of the judgment of a plea which is ill the said 
Police Court, before you. between District of Columbia, 
plaintiff, and D. J. Dunigan, Inc., a Body Corporate, Quin¬ 
ton L. Comer, First Vice President, defendant. No. 904,522, 
a manifest error hath happened, to the great damage of 
the said defendant, as by its complaint appears. jWe being 
willing that error, if anv hath been, should be !dulv cor- 
rected, and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the Court of Ap¬ 
peals of the District of Columbia, together with!this writ, 
so that you have the same in the said Court of Appeals, at 
Washington, within 15 days from the date hereof, that the 
record and proceedings aforesaid being inspected, the said 
Court of Appeals may cause further to be done therein to 
correct that error, what of right and according tp the laws 
and customs of the United States should be done.! 
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Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 31st day of January, in 
the Year of our Lord one thousand nine hundred and thirty. 

[Seal Court of Appeals, District of Columbia.] 


HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 


Allowed bv 


CHAS. H. ROBB, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 



f Endorsed 
Clerk Police 


:] .Tan. 31. 1930. 
(’ourt. I). C. 


Filed. 


F. A. Sebring, 
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In the Police'Court of the District of Columbia. 


Xo. 904,522. 


District of Columbia 


vs. 


D. 


J. Dunigan. Inc.: Quinton L. Comer, First Vice 

President. 


Designation of Record. 


Xow comes D. .1. 1 nmigan, Inc., a body corporate, by its 
attorneys, defendant in the above entitled cause and desig¬ 
nates the parts of the record which it desires to have in¬ 
cluded in the transcript: 

1. Information. 

2. Plea and Docket Entries. 


3. Motion to Dismiss. 


4. Opinion and findings of the Court. 

5. Exceptions to findings and conclusion of Court. 

6. Sentence and noting of exception thereto. 

7. Memorandum of Recognizance. 

S. Bill of Exceptions. 

9. Assignment of Errors. 
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10. The Writ of Errors. 

11. This Designation. 

(Signed) 


Feb. 8, 1930. 


STANTON C. PEELLE5. 
WALTER B. GUY, j 

Attorneys for Defendant, 


i 

Received copy of above designation. 

(Signed) E. W. THOMAS, i 

Asst. Corporation Counsel. D. C. 

\ 

55 [Endorsed:] Xo. 904,522. District of Columbia 
vs. D. J. Dunigan, Inc., a Body Corporate;,Quinton 

L. Comer, First Vice President. Designation of! Record. 
Stanton C. Peelle, Walter B. Guy, Attorneys for Defendant. 
Filed February 8, 1930. F. A. Sebring, Clerk Police 
Court, I). C. j 

56 In the Police Court of the District of Columbia. 

j 

United States of America, | 

District of Columbia, ss: ! 

I, F. A. Sebring Clerk of the Police Court of thO District 
of Columbia, do hereby certify that the foregoing pages, 
numbered from 1 to—, inclusive, to be true copies of origi¬ 
nals in cause Xo. 904,522, wherein the District cjf Colum¬ 
bia is plaintiff and D. J. Dunigan, Inc., defendant, as the 
same remain upon the tiles and records of said Court. 

In testimony whereof I hereunto subscribe mv name and 
• • 

affix the seal of said Court, the City of Washington, in said 

District, this — dav-, A. D. 1930. 

F. A. SEBRIXG, 

Clerk Police Court , Dist. of Columbia, 

Endorsed on cover: District of Columbia Police Court. 
Xo. 5143. 1). J. Dunigan, Inc., a body corporate; Quinton 

L. Comer, First Vice-President, plaintiffs in errojr, vs. Dis¬ 
trict of Columbia. Court of Appeals, District pf Colum¬ 
bia. Filed Feb. 10, 1930. Henry W. Hodges, Clerk. 
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OF THE DISTRICT OF COLUMBIA 
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January Term, 1930 


No. 5143 


SPECIAL CALENDAR 


D. J. Dunigan, Inc., a Body Corporate; Quinton L. 
Comer, First Vice-President, 

Plaintiffs-in-Err or, 

vs. j 

District of Columbia 

_ ! 

IN ERROR TO THE POLICE COURT OF THE 
DISTRICT OF COLUMBIA 

_ j 

BRIEF ON BEHALF OF PLAINTIFFS-IN-ERROR 


NATURE OF CASE 

This case comes before this Court upon a writ of 
error to the Police Court of the District of Colunibia. 
(R. p. 35.) 

For convenience we will designate the plaintifffe-in- 
error as defendant and the District of Columbia as 
plaintiff. 

An information was filed in the Police Court of the 
District of Columbia by the plaintiff charging that 
the defendant, owner of Lots 3 and 5, in Square 2127, 
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in the District of Columbia, did erect, build and main¬ 
tain entirely upon said Lots and in juxtaposition to 
the land of an adjoining owner, a brick and garden 
wall and fence, to a heighth exceeding seven feet above 
the established street grades of Cleveland Avenue, 
Northwest, Thirty-Second Street, Northwest, and 
Woodland Drive, Northwest, without first obtaining 
the written consent of the adjoining owner, Henry F. 
Woodard, and the approval of the Commissioners of 
the District of Columbia so to do, ‘ 4 contrary to and 
in violation of an act of Congress and the building 
regulations in such case made and provided and con¬ 
stituting a law of the District of Columbia.’ ’ (R. p. 4.) 

The Act of Congress referred to is as follows: 

“That the Commissioners of the District of 
Columbia be, and they hereby are authorized and 
directed to make and enforce * * * such build¬ 
ing regulations for the said District as they may 
deem advisable. 

“Sec. 2. That such rules and regulations made 
as abov6 provided shall have the same force and 
effect within the District of Columbia as if en¬ 
acted by Congress.” (Act of June 14, 1878; 20 
Stat, 131.) 

The Building Regulation made in pursuance thereof 
is as follows: 


“Section 3, Part Eleven. 

“ B. A fence, screen, trellis, or fence wall, or 
structure not forming the enclosing wall of the 
building, when erected entirely upon the land of 
the building owner, may not exceed a height of 
7 feet above the established street grade, unless 
the application for permit be accompanied by the 
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written consent of the adjoining owner and be 
approved by the Commissioners” (R. p. 9). 


The defendant entered a plea of “not guilty” 
(R. p. 2); and after a hearing before the Honorable 
Gus A. Schuldt, one of the judges of the Police Court 
of the District of Columbia, the defendant, thrbugh 
its attorneys moved to dismiss the proceedings for the 
reasons appearing on page 27 of the Record, as 
follows: 


“1. That no evidence had been offered as to 
the established street grade of Cleveland Avenue, 
Northwest, Thirty-Second Street, Northwest, or 
Woodland Drive, Northwest, or that any street 
grade had been established for any of the streets. 


“2. That the regulation in question is null and 
void and of no effect because it is unreasonable, 
uncertain, indefinite, arbitrary, unusual, discrimi¬ 
natory and inconsistent with other regulations 
legally promulgated by the Commissioners of the 
District of Columbia. 

“3. That said regulation is invalid for thq fur¬ 
ther reason that by it the Commissioners qf the 
District of Columbia have attempted to re-dejegate 
in part to the adjoining owner, the authority 
vested in them.” (R. p. 27.) 

The motion of the defendant to dismiss the proceed¬ 
ings was overruled by the Court and the defendant 
duly noted an exception thereto (R. p. 27). 

The trial court then filed its written opinion and 
findings (R. p. 27 to 30, inch), and the defendant filed 
its exception to certain findings and conclusions of 
the Court as set forth on page 30, as well as exceptions 
appearing on pages 31 and 32 of Record, though the 
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trial court refused to permit these last two exceptions 
to be included in the Bill of Exceptions. 

Thereafter the trial court sentenced the defendant 
to pay a fine of Twenty-Five Dollars, and in default 
of payment of said fine to be committed to the Wash¬ 
ington Asylum and Jail for a term of twenty-five days 
(R. p. 30, 31). The defendant duly noted an exception 
to the judgment and sentence of the Court and this 
Court thereafter granted a writ of error to the Police 
Court. 


STATEMENT OF FACTS 

The defendant owned the tract of ground shown in 
green on D. C. Exhibit No. 1, (R. p. 10), of which 
Lots No. 3 and 5, Square 2127, are a part, and Mr. 
Henry F. Woodard owned the ground shown in red on 
that exhibit, which is Lot 4 in the same square. Mr. 
Woodard's property is improved by the residence as 
shown by defendant’s Exhibit No. 1, (R. p. 26), and 
there is also a two-storv building which might be 
termed either a studio with a garage on the first floor, 
or a garage with servants’ quarters above. (R. p. 10.) 
The garage is shown in defendant’s Exhibit No. 2, 
(R. p. 26), to the right of the wall, and is located on 
the part of Mr. Woodard’s lot which comes nearest 
to the drawing room of the Dunigan residence. 
(R. p. 12). The defendant’s property is improved as 
shown by defendant’s Exhibit No. 2, (R. p. 26), and 
is to the left of the wall. 

The defendant filed with the office of the Building 
Inspector, an application and plans for the erection 
of a 13 inch brick garden wall entirely on its own 
property, along the northwesterly line of Lot 5 and 
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the northeasterly line of Lot 3, the height of the wall 
to be 6 or 7 feet above the grade as shown by the 
detail of the wall and the plats, constituting t). C. 
Exhibit No. 10, parts 1, 2 and 3. (R. p. 18.) j Pur¬ 

suant to the application and plans, on November 15, 
1927, there was issued to the defendant by the In¬ 
spector of Buildings, a permit in their usual'form 
“To erect a 13 inch brick garden wall 6 feet high, 240 
feet long, on” (the defendant’s) “own property as 
per plan.” 

Shortly thereafter bricks were placed on the prop¬ 
erty of the defendant in close proximity to the site 
of the wall. On January 20, 1928, an inspector! from 
the office of the Building Inspector, in pursuartce of 
his official duties, visited the defendant’s property 
and made his first inspection, but work had not started 
at that time. Between April 2nd, when excavating of 
trenches for wall was begun, and April 21st, 1928, an 
assistant field inspector of buildings inspected the 
wall a dozen times and made no criticism thereof until 
he saw the wall was going over 6 feet (R. pp. 20 and 
21), when he stopped the work and the permit was 
then increased from 6 feet to 7 feet in height, t>y the 
Inspector of Buildings, who personally initialed the 
permit approving the change (R. p. 25). The As¬ 
sistant Field Inspector then notified the defendant to 
proceed with the work as he found the permijt had 
been amended to permit a height of 7 feet. Thd work 
on the wall was continued until April 23rd, 1928,' when 
it was suspended, and at that time the brick work on 
the wall was about 90% completed, though the coping 
had not been put on (R. p. 20). On April 23rdj 1928, 
Acting Inspector of Buildings for the District df Co¬ 
lumbia addressed a letter to the defendant stating that 
portions of the wall as erected were in violation of 




the regulation above quoted, being in excess of a 
height of 7 feet above the established street grade, 
and notifying the defendant to remove any and all 
portions of the wall erected in excess of a height of 
7 feet above the established street grade. (R. pp. 
19 and 20). 

The plat prepared in the office of the Surveyor for 
the District of Columbia, on April 25, 1928, after the 
work had been stopped, D. C. Exhibit No. 6 (R. p. 14), 
shows the contours of the ground along the wall and its 
top line. The curb or sidewalk level of Cleveland Ave¬ 
nue opposite that end of the wall is 5.62 feet lower 
than the curb or sidewalk level opposite the Thirty- 
second Street end of the wall. From these two points 
the ground contours slope gradually upward to the 
highest point which is the corner of said wall or the 
southerly corner of Lot 4, and this point is 15.32 feet 
above the sidewalk level of Cleveland Avenue and 9.70 
feet above the sidewalk level of Thirty-second Street. 
The plat further shows that at no point does the wall 
exceed 6.80 feet above the ground, though the testi¬ 
mony of the witnesses as to the height of the wall 
varies an inch or two from the surveyor’s plat. The 
ground on both sides of the wall was approximately 
level and had the same gradual slope. The only filling 
done on the Dunigan side of the wall was the regular 
grading. (R. p. 21.) 

No objection to the erection of the wall was made 
by Mr. Woodard until the 20th day of April, 1928, 
when he wrote to the defendant, (R. p. 10), though 
the foundations for the wall had been started about 
the 1st of April, 1928. (R. p. 12.) 

The Regulation in question was promulgated on 
January 7, 1927, to meet a particular case . The work 
was allowed to progress to the point where it now 
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stands without question, and it was frequently in¬ 
spected. The permit was the usual one granted b^ the 
District of Columbia and was based on the plan ;sub- 
mitted by the Dunigan Company. No adverse report 
was received until the letter from the Building Inspec¬ 
tor revoking the permit was written. (R. p. 22.)' 

According to the Building Inspector “established 
street grade’’ is the grade of the street established 
by the Survey Department, and that where a curb had 
not been laid the established street grade would be 
obtained from the records of the Survey Department; 
that the established street grade would be in the center 
of the street or roadway, unless it specifies roadway 
level, and that is so because the street is always estab¬ 
lished by the center of the street, and the grades on 
all plats show the center line of all streets (R. p.j 22); 
that in applying the regulation he would read iijito it 
the established street grade at the center of the street, 
as shown by the Survey Department records; he! does 
not think there is anything in the building regulations 
which shows that the expression “established Street 
grade” means the grade of the center of the street, 
but his office has simply read that into the regulations; 
that in Cleveland Avenue there is a parking in the 
center of the street, perhaps 6 inches above the paving. 
The paving would be the level and not the pajrking 
or shrubbery in the middle of the roadway, and he 
would treat that street as if it had no parking, tnough 
there is nothing in the regulation upon which he bases 
that, only common sense and good judgment, ^nd it 
is the practice of his office (R. p. 23); that where the 
grade of the street on one side of a lot is higher than 
the grade in the center of the street at the other side 
of the lot, the established street grade would be where 
the fence goes, so that the height of the wall <j>n the 
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south side of Lot 4 would be regulated by the grade 
of Thirty-second Street and the height of the wall 
along the east side of Lot 4 would be regulated by the 
street grade on Cleveland Avenue, even though the 
rear portion of the east wall is nearer Thirty-second 
Street than it is to Cleveland Avenue; that if the lot 
sloped downward from the street grade as it went 
back from Cleveland Avenue, so that it was 7 feet or 
8 feet below that grade as it went back from the street 
grade, there is nothing in the regulation to prohibit 
a wall of 14 feet in height, even though it might go 
up to the windows of the house on the adjoining lot, 
and this would be true even though there might be a 
very decided difference in the grade between Cleve¬ 
land Avenue and Thirty-second Street; that the regu¬ 
lation applies primarily to fences or walls between 
two properties, so that if the fence or wall is entirely 
on the owner’s property and back from the party line, 
“there is no limit on the height.” (R. p. 24.) If the 
wall was on the middle of the lot, it would make no 
difference how high it was, he would have no concern 
with it. There is nothing in the regulation as to the 
sightly character of the wall; that in the case of inside 
property, not a corner property, running through from 
one street to another, if the owner wanted to build a 
garden wall entirely on his own property or alongside 
of an adjoining owner, where the grade of a street is 
perhaps 15 or 20 feet lower than the grade of the street 
at the other end of the lot, the height of the wall would 
be determined by measuring the wall for one-half of 
its distance back from each street front (R. pp. 24 
and 25); that according to the wording of the regula¬ 
tion no wall could he built if the ground or lot rises 
7 feet or more above the established street grade; that 
he could not ever remember applying it that way in 
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any other case prior to the time he undertook to re¬ 
voke the Dunigan permit; that he could not recall j any 
other case in which he ever refused a permit for the 
erection of a wall of this character, because the ground 
had run to a grade in excess of 7 feet above the estab¬ 
lished street grade and that this is the first time it\ was 
ever drawn to their attention; that the wall was not 
removed in accordance with the notice officially served 
upon the defendant and that the application foi the 
permit for the wall was not accompanied byj the 
written consent of the adjoining owner, nor was 
the permit approved by the Commissioners of tho Dis¬ 
trict of Columbia, except as appears in the permit 
itself (R. p. 25). (Italics supplied.) 
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ASSIGNMENT OF ERRORS i 

I 

I 

! 

The defendant for assignment of errors in this case 

savs that the Trial Court erred: I 

%/ 

1. In denying defendant’s motion, made at the con¬ 
clusion of the testimony, to dismiss the proceedings. 

2. In failing and refusing to grant said motioh and 
dismiss said proceedings. 

3. In concluding and holding that plaintiff haft suf¬ 

ficiently established the established street grade of 
any of the streets adjacent to the wall here involved 
or that any grade had been established for any of said 
streets. j 

4. In refusing to hold that plaintiff had failed to 
establish, by sufficient evidence, the established street 
grade of any of the streets adjacent to the wall here 
involved or that any grade had been established for 
any of said streets. 
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5. In concluding and holding that the regulation 
here involved is valid. 

6. In failing and refusing to hold that the regula¬ 
tion here involved is null and void and of no effect. 

7. In concluding and holding that the wall in ques¬ 
tion was built in excess of seven (7) feet above the 
established street grade of either of the streets here 
involved. 

8. In refusing to hold that the plaintiff had failed 
to establish, by sufficient evidence, that said wall was 
built in excess of seven (7) feet above the established 
street grade of either of the streets here involved. 

9. In concluding and holding that the consent of the 
adjacent owner was necessary to entitle the defendant 
to erect the wall in question. 

10. In refusing to hold that the consent of the ad¬ 
joining owner was not necessary to entitle the defend¬ 
ant to erect the wall in question. 

11. In concluding and holding that the Commission¬ 
ers of the District of Columbia, under the authority 
granted to them by Congress, had the power to pro¬ 
mulgate the regulation in question. 

12. In refusing to hold that the Commissioners of 
the District of Columbia were without the power to 
promulgate said regulation. 

13. In concluding and holding that no evidence had 
been adduced as to the unreasonableness of said regu¬ 
lation. 

14. In finding the defendant guilty of a violation of 
said regulation. 

15. In failing and refusing to find that the defend¬ 
ant was not guilty of a violation of said regulation. 

16. In sentencing the defendant to pay a fine, or, in 
default of payment of said fine, to be committed to the 
Washington Asylum and Jail. 
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QUESTIONS HERE INVOLVED 


__ | 

For the reason that several of the assignments liaise 

the same point, counsel have attempted to discuss the 
questions raised by the aforegoing Assignment of 
Errors in a general way rather than to limit an^ one 
paragraph or page to any particular Assignment of 
Errors and then in substance repeat the same 
ments as they apply to similar assignments. 

The principal questions raised in the Assignment 
of Errors are: 

1. The proper District authorities having issued a 
permit in the regular way for the construction of the 
wall in question, having inspected same regularly and 
having permitted the wall to reach its present state of 
practical completion, can they now require the defend¬ 
ant to remove the same and thus place upon an inno¬ 
cent owner the burden of a mistake, if there was a 
mistake, which was their own? 

2. Is there sufficient evidence in the case as to the 
height of the wall above any established street grade? 

3. Is the regulation valid or is it null and voici and 
of no effect because it is vague, unreasonable, b n cer- 
tain, indefinite, arbitrary, discriminatory and absurd? 

4. Have the Commissioners of the District of Co¬ 
lumbia authority, as attempted in the regulation in 
question, to delegate to an adjoining property owner 
power to consent or withhold consent to the erection 
of a wall? 
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ARGUMENT 


I. 

THE PROPER DISTRICT AUTHORITIES HAV¬ 
ING ISSUED A PERMIT IN THE REGULAR WAY 
FOR THE CONSTRUCTION OF THE WALL IN 
QUESTION AND HAVING INSPECTED THE 
WORK REGULARLY DURING THE COURSE OF 
CONSTRUCTION AND HAVING PERMITTED 
THE WALL TO REACH ITS PRESENT STATE 
OF PRACTICAL COMPLETION CANNOT NOW 
REQUIRE THE DEFENDANT TO REMOVE THE 
WALL AND THUS PLACE UPON AN INNOCENT 
OWNER THE BURDEN OF A MISTAKE, IF 
THERE WAS A MISTAKE, WHICH WAS THEIR 
OWN. 

Even assuming the validity of the regulation in 
question which, however, we deny, if a mistake was 
made, it was made, not by the defendant, but by the 
Building Inspector’s Office. The good faith of the 
defendant in this matter is not questioned in any way. 
In good faith, the defendant expended a large sum 
in the erection of this wall for the beautification and 
protection of its property, and it would certainly be 
most unjust after the work had been substantially 
completed in accordance with the permit and plans, 
to require it to remove this wall and thus put it to 
even greater expense than it has already incurred and 
deprive it utterly of any benefit. Counsel for the 
plaintiff in this case will undoubtedly contend that the 
permit granted permission to erect the wall in ques¬ 
tion “subject to the building regulations of the Dis¬ 
trict of Columbia.” In considering the effect of this 
clause, it is only fair to look at the whole permit which 
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appears on page 15 of the Record. 

It is to be noted that the clause “in accordance with 
application and plans on file in this office” is followed 
by a comma, and the reasonable construction o^ the 
language used in the permit would therefore seem to 
be that D. J. Dunigan, Inc., is authorized to erect the 
wall in question in accordance with the application 
and plans on file in the Building Inspector’s Office* and 
that, “subject to the building regulations of the Dis¬ 
trict of Columbia” certain rights are reserved t<p the 
Building Inspector, viz., to enter and examind the 
buildings during construction and to require j any 
change in construction that mav be necessarv to insure 
strength and safety from fire. It will be seen thht no 
right whatever is reserved to require the removal of 
the structure in question. 

Even, however, though this reasonable and najtural 
construction of the validity of the building permit be 
disregarded, and it be contended that the permission 
to erect the wall in question was granted, “subject to 
the building regulations of the District of Colunxbia,” 
it is unreasonable to assume that this could have the 
effect of limiting the height of the wall in question to 
seven feet above any established street grade, for the 
following reasons: 

1st. The Building Inspector testified that though 
there is nothing in the regulations defining or deter¬ 
mining “the established street grade,” the “bstab- 
lished street grade” is the grade at the center Of the 
pavement of the street. The uncontradicted testimony 
showed that at the time of the erection of the wall 
there was no pavement on either street adjacent to 
the lots in question. j 

2nd. From the form and wording of the perknit, it 
meant originallv six feet and as amended means seven 

o 

feet above the ground upon which the wall was to be 
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built, and there is no reference of any kind to any level 
or grade. This is and was the construction adopted 
and followed by the Building Inspector’s Office. If 
the permit means anything it must mean above the 
ground upon which the wall was to be erected and 
measured frotn the land of the person erecting it. 
There was nothing else to measure from. The plan 
filed with the application for the permit shows the 
wall to be thirteen inches thick and its height to be 
4 ‘as shown six feet and seven feet” above the ground 
on which it is to be erected. (R. p. 18.) 

3rd. If the finding of the Trial Court be correct, 
then we have the situation of a permit which on its 
face authorizes the construction of a wall seven feet 
in height, but which would actually permit the erection 
of no wall whatever during by far the major portion 
of the two hundred and forty feet, and in short, the 
permit does not mean what it said, but that it is 
simply so much worthless paper for the issuance of 
which the Building Inspector’s Office charged and 
collected a fee of Four Dollars, and upon which the 
inspector, with a dozen visits of his subordinates, 
during the progress of the work, allowed the wall to 
be almost completed without making any objection 
that the defendant had not a perfect right to erect the 
same. 

What right has the Building Inspector who drafted 
this amendment and who for that reason if for no 
other reason should be thoroughly familiar with it, 
and who through his subordinates was fully informed 
as to the grades and locations of these lots both before 
the wall was begun and throughout its progress, to 
mislead an owner of property into supposing that it 
had a perfect right to erect the wall in question, and, 
proceeding in that belief, practically to complete the 
wall and then say—Now you must tear it all down. 
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The Permit issued to the defendant was thi cus¬ 
tomary permit and there was nothing unusual about 
it and it was issued without question upon the appli¬ 
cation and plans of the defendant. There is nq sug¬ 
gestion that the regulation as amended was! ever 
brought to the attention of the defendant, or that it 
ever attempted to evade it in any way. As a ihatter 
of fact, the regulation, even at the time of trial, was 
not printed in the Building Code of the District of 
Columbia. 

While the case of Hutchins v. Munn , 22 App. D. C. 
88, 102, involved a somewhat different situation, and 
turned principally upon the question of the right of 
a property owner to an easement for light and air, 
yet the following statement of that Court is applicable 
to the present situation. There this Court saict: 


“The contract for the building having be|en let 
by the owner of the premises, and construction 
thereunder begun, the permit, though issued upon 
the application of her husband and in his name, 
would bind the public authorities themselves, 
unless in an action instituted by them they Would 
be able to show a clear case of departure frbm its 
terms, or danger to public interests of which they 
are the lawful conservators. Dainese v. Cooke , 
91 U. S. 580, 583, 23 L. ed. 251, 252.” 


In the case of Dainese v. Cooke, 91 U. S. 580,j there 
were two appeals from decree of the Supreme Court 
of the District of Columbia. The proper official had 
given the permit for the erection of certain specially 
described buildings in the City of Washington, and 
an effort was made to enjoin the completion of the 
buildings after they were partly erected. The Pourt 
held that a clear case of danger to the public safety 
or a departure from the permit must be made out 
before the party acting under it could be stopped 
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midway in the construction of the buildings. The 
Court said, page 583: 

44 If it be 1 true that the proper officer, on examin¬ 
ing appellant’s contract, gave a permit for the 
erection of such buildings as it is contemplated— 
and of this there is no denial—the other side 
should make a clear case of departure from the 
permit, or danger to public interests, before ap¬ 
pellant should be arrested midway in the con¬ 
struction 6f the buildings, and have them sum- 

marilv torn down, with all the necessarv loss and 
• _ • 

expense to him of such a course. There is no such 
clear case made, and the evidence preponderates 
the other way; and we must, on this ground alone, 
reverse both decrees.” 


II. 

THERE IS 1 NO EVIDENCE WHATEVER IN 
THIS CASE AS TO THE HEIGHT OF THE WALL 
ABOVE ANY ESTABLISHED STREET GRADE. 

The evidence shows, without contradiction, that, at 
the time the wall in question was erected, neither of 
the streets in question had been paved nor had the 
curbs been set. There is absolutely no evidence in the 
case as to what was the 44 established street grade” or 
that any grade had been established for either street at 
that time , nor is there any evidence, other than the 
statement of the Building Inspector, as to which part 
of the street, whether that adjacent to the curb, or 
that in the middle of the street, or a mesne or average 
of the two, constitutes the established street grade. 
The Building Inspector, it is true, testified that the 
center of the street, as paved, is what he treats as the 
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established street grade, but when asked by what 
legislation, ruling or regulation, that was constituted 
as the point determining the established street grade, 
he said he knew of none but understood that to be the 
practice. Even if the streets in question had | been 
paved, and if the height of the center of each street 
had been shown by proper evidence in the case, sfurelv 
on testimony as uncertain and vague as that pf the 
Building Inspector as to what constitutes the estab¬ 
lished street grade, no Court could properly find a 
defendant guilty of violation of a penal regulation. 
Furthermore, in the present case, Cleveland Avenue, 
one of the streets at right angles to which a part of 
the wall in question runs, is not entirely paved, but 
has a parking space down the center of the dtreet, 
planted with grass, with a roadway on either side, and, 
using sea level as a base, the inside edge of the side¬ 
walk pavement is 5.62 feet higher at one end pf the 
wall than at the other. 

There is absolutely no evidence in this case showing 
the height of the wall, at any point, in relation to any¬ 
thing but the ground upon which it stands, or to the 
sidewalk or curb level. The Record is absolutely! silent 
as to the height of the wall in relation to any estab¬ 
lished street grade, either computed as suggested by 
the Building Inspector, or in fact to any street grade 
computed in any manner whatsoever. 

Furthermore, Mr. Woodard testified (R. p. 12!) defi¬ 
nitely, and without contradiction, that neither ! street 
had been paved at the time the wall in question was 
built. It is to be noted, in addition, that there is abso¬ 
lutely no evidence anywhere in the Record that, at the 
time of the issuance of the permit or of the erection 
of the wall in question, the grade of either street or 
curb had been in any way fixed or determined by any 
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official of the District of Columbia, and, in fact, even 
though the streets have since been paved and the curbs 
laid, there is no evidence that any grade has yet been 
officially established. 

How is it possible then for the Trial Court, not only 
in the absence of any proof as to what the established 
grade is, in the case of either of the two streets in 
question, but also in the absence of any evidence that 
such grade has yet been established, to find the de¬ 
fendant has been guilty of erecting a wall more than 
seven feet in i height above the established street 
grade ? 


III. 

THE BUILDING REGULATION UNDER WHICH 
THIS PROSECUTION WAS BROUGHT IS IN¬ 
VALID AND UNENFORCIBLE BECAUSE IT IS 
VAGUE, UNCERTAIN, INDEFINITE, ARBI¬ 
TRARY, UNREASONABLE, DISCRIMINATORY, 
AND ABSURD. 


The evidence in the case shows that Cleveland Ave¬ 
nue, N. W., and Thirty-second Street, N. W., the two 
streets upon which the lots in question face, are 
highest along the frontage of these lots, at the inter¬ 
section of these two streets, and that each street 
slopes downward from that intersection. The evi¬ 
dence also shows that the inside sidewalk level on 
Thirty-second Street at one end of the wall is 5.62 feet 
higher than the inside sidewalk level on Cleveland 
Avenue at the other end of the wall; also that the 
ground level throughout the greater portion of the 
length of the wall back of the building restriction line 
is more than 7 feet above the inside sidewalk level at 
each end of the wall. 
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If the regulation in question, limiting the height of 
a wall such as this to not more than 7 feet abote the 
established street grade were valid, and if the Estab¬ 
lished street grade, as to which, however, there is no 
evidence, were approximately the same as that of the 
grade at the points from which the wall runs, then no 
wall could be built, except perhaps a very low one 
along a few feet at either end of the course bf the 
present wall. On the other hand, if the ground in 
question sloped downward from the street levels to 
a depth of say ten feet, then the regulation would 
permit the property owner to erect a wall seventeen 
feet in height even though it came within a feW feet 
of a residence on the adjoining lot and had the effect 
of shutting out all light and air from the first and 
even the second story windows of such residency. By 
so much as the lot might go to a lower level, the wall 
might be that much higher, and there is no provision 
or limitation whatever in the regulation and no power 
conferred by the regulations on the Building Inspector 
to refuse to grant a permit for the erection of such a 
wall, and this in spite of the probable unsightliness 
thereof and of the very great harm which might! result 
to the adjoining property therefrom and also jto the 
comfort and health of the occupants of the adjoining 
residence. 

The present regulation is not only utterly without 
any sound foundation in reason, but was admittedly 
framed to meet a particular situation with which the 
Building Inspector’s Office was, at the time, con¬ 
fronted. This appears from the testimony ;of the 
Building Inspector (R. p. 22). 

This is not the first time that an effort to legislate 
or make regulations to meet one specific particular 
has been found to show an utter disregard of the gen- 
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eral run or average of the cases which such legislation 
or regulation should be framed to meet with the great¬ 
est possible fairness and justice to all concerned and 
with as little harm or detriment as possible to such 
few cases as may seem to offer some special difficulties. 
Instead of the regulation being calculated to provide 
the greatest good for the greatest number, even a 
moment’s consideration will show that it is calculated 
to work a great hardship in many cases upon an owner 
who desires to build a wall, and also a great hardship 
in many other cases on the adjoining owner. 

It would be hard to frame a regulation which would 
work out more arbitrarily or more unreasonably, or 
one which would impose greater hardships, in one 
group of cases on the party desiring to build such a 
wall and in another large group of cases on the owner 
of the adjoining property. If there is any useful pur¬ 
pose whatever to be served by such a regulation as the 
present one, we have to admit that we have been un¬ 
able to find it so far. It is practical only under con¬ 
ditions where the streets and adjoining properties 
are of the same grade. It cannot with reason be 
applied to any other conditions. 

If the ideal of the Building Inspector’s Office be 
that, on every lot which is above the established street 
grade, the steam shovel should be put to work, and 
that on ever}' lot which is below the street grade the 
same must be filled to that grade, and that all streets 
and alleys should likewise be reduced to one grade, 
then the regulation becomes intelligible, but not other¬ 
wise. 

There is no point in the grade of any adjoining 
street from which the measurements are directed to 
be made. A wall might easily be under seven feet 
from one point in the established grade of an adjoin- 


20 


I 

I 

I 

i 

i 

i 


ing street and considerably over seven feet abojve the 
established grade from another point of the saijne ad¬ 
joining street. 

The regulation fails to provide whether it |is the 
established street grade opposite the end of the wall 
or from some other point in the frontage of the lot 
from which the measurement is to be taken, or whether 
it is to be taken from the established grade of the 
adjoining street at a point four, five, ten or twenty 
blocks distant, or at which end of the lot the j street 
grade should be considered. If the lot runs through 
from one street to another and it is desirable t6 erect 
a wall, from which established street grade shoiild the 
height of the wall be measured? 

If the wall parallels the street, from what ppint in 
the street should the established grade be takeh? 

The witness, Comer, was asked with regard jto the 

Anderson property fronting on both Woodlawfn and 

Thirty-second Street, almost opposite the Dhnigan 

house. He confused Thirtv-second Street with Nor- 

* 

manstone Drive, but stated that the East ends jof the 
frontages on each street were lower than the! West 
ends, and that there was a difference in grade between 
the two East ends and also the two West ends of ap¬ 
proximately twenty-five feet in grade. Assume 
Colonel Anderson desires to build some sort of a 
wall for the protection of his property, shrubbery, 
children, to insure himself privacy, excludq tres¬ 
passers, or for any other purpose, assume that the 
street grades have been established, assume that the 
regulation means that we should consider the! grade 
of the street opposite the point from which the wall 
will run, that Colonel Anderson w’ould then bikild on 
the West side of his property a wall which wcluld be 
seven feet high at the West Woodlawn Drive corner 
and if no attention were paid to other grades, it would 
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be thirty-two feet high on the Thirty-second Street 
frontage. If Colonel Anderson used the Thirty-second 
Street grade, his wall would disappear into the ground 
at a point approximately one-quarter of the distance 
between the two streets, measured from Thirty-second 
Street. In the third instance, if he used the grades on 
both frontages, he would start at Woodlawn Drive 
and continue approximately half the depth of this lot, 
where his wall would reach a height of approximately 
nineteen and one-half feet, then he would go around 
to the Thirty-second Street side, and his wall, seven 
feet above grade at that end, would again disappear 
into the ground. His wall would be a most peculiar, 
unsightly, and useless object, which would furnish no 
protection whatever. Yet the Building Inspector testi¬ 
fied that this is the proper way to apply the building 
regulations, and is the way he would apply them. 

The Building Inspector was asked to assume that 
the defendant had wanted to build a wall through the 
center of the lot and not within two inches of the 
Woodard lot line. He stated that he would permit it 
to build it then as high as it pleased. Yet such a wall 
would clearly be just as unsightly and even more use¬ 
less if built to an extreme height in the center of the 
lot than if it were near the property of an adjoining 
owner. It follows that if the defendant wanted to 
build any sort of a wall for protection, what it should 
have done was to re-subdivide its property, put two 
lots adjoining the Woodard property, and then put 
the wall down the center of those lots. Could any¬ 
thing be more ridiculous? 

It must be admitted that these are extremes, but 
the Building Inspector has testified with regard to 
them and there is one other example which was brought 
to the attention of the Trial Court which fully illus¬ 
trates the futility of the regulation, and yet is in no 
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way an extreme. Assume the defendant owned only 
Lot 3 or only Lot 5, and wanted to protect the rear 
end of its property by a wall built across that end of 
the lot. In other words, was building a back wall on 
those lots instead of a side wall. Under the building 
regulations, no wall whatever could have beenj built 
on those lots, if the rear lines of both of the lots, as 
contended, are more than seven feet above any point 
in the grade of either street. If there were an Estab¬ 
lished street grade, from which point in the Street 
grade opposite the frontage of the lots would the 
measurement of the height of the back fence be joiade, 
while at the same time and without the consent of 
anyone, and under Section “A” of the same chapter 
of the same regulations, a front fence ten feet high 
could have been erected. 

i 

The contention of the defendant that the regulation 
is invalid, null and void, is based, not only upon its 
unreasonableness but also upon the fact that! it is 
vague, uncertain, indefinite, arbitrary, discriminatory 
and absurd. 

The decisions of this Court make it clear that Courts 
have the power to determine whether a municipal regu¬ 
lation is valid or invalid, when a prosecution is based 
upon such a regulation. This was clearly held by this 
Court in the case of Moore v. District of Colombia, 
12 App. D. C. 537, vrhere there was involved thej valid¬ 
ity of a police regulation which provided tliat no 
bicycle should be ridden on the streets of Washing¬ 
ton within the City limits with the lower end of the 
handle bars on a plane lower than four inches below 
the top of the saddle at its center. To the same effect 
is the case of Cave v. Rudolph, 53 App. D. C4 12. 

See also Dobbins v. City of Los Angeles, 195 U. S., 
223, 49 L. ed. 169. 

' i 
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The defendant does not deny the right of the Com¬ 
missioners of the District of Columbia to make and 
promulgate building regulations which are reasonable, 
definite and just. Its objection in the present case is 
aimed, not at the general power of the Commissioners, 
but at the unreasonable and unjust manner in which 
they have attempted to exercise it in making and pro¬ 
mulgating the regulation under which this case has 
been brought. 

Judge Schuldt, in his opinion and findings stated: 
“ There has been no testimony so far as the Court can 
discover which tends to attack the unreasonableness 
of the regulation. True, much has been said in the 
arguments relative to the aesthetic considerations sur¬ 
rounding the erection of the fence and that it is in 
no way unsightly and does not interfere with sur¬ 
rounding properties. But no intrinsic evidence has 
been produced as to why and how the regulation is 
unreasonable/’ (R. pp. 29, 30.) 

Judge Schuldt, in so stating entirely overlooked the 
testimony of the plaintiff's witness, John W. Oeh- 
mann, the Building Inspector of the District of Co¬ 
lumbia (R. pp. 22-25) and that of the defendant’s 
witness, Clinton L. Comer (R. pp. 26, 27). This testi¬ 
mony shows in clear and accurate form how unreason¬ 
able and absurd the regulation is when applied to 
particular cases in which the grade of a lot is con¬ 
siderably above or below the level of the street grade, 
and that the regulation is only reasonable and justi¬ 
fiable in those cases in which it is applied to a lot 
which is substantially on the same level as the street 
or sidewalk adjoining it. We do not consider that 
any testimony is really necessary in order to show 
the unreasonableness and absurdity of this regulation 
since anyone can easily take hypothetical cases as to 
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lots on different grades above or below a street or 
sidewalk level and see how unfairly, unjustly and even 
absurdly in many cases the regulation would vfork, 
but, in the present case, the Trial Court was furnished 
with reliable evidence, most of it from the Building 
Inspector of the District of Columbia himself, 4 s to 
how this regulation w’ould apply in different casesj and 
how unreasonable and arbitrary it is. 

It is settled law that in order to be valid “Building 
regulations must have the tendency to promote the 
health, safety, or general welfare, and must be rea¬ 
sonable and not arbitrary”. 43 Corpus Juris, p.j 327. 


THIS BUILDING REGULATION IS INVALID 
AND UNCONSTITUTIONAL BECAUSE IT ARBI¬ 
TRARILY RESTRICTS THE USE WHICHJ AN 
OWNER MAY MAKE OF HIS PROPERTY! BY 
REQUIRING THE CONSENT OF AN ADJOINING 
OWNER. | 

With regard to the provision of the regulation 
which requires the written consent of the adjdining 
property owner, this Court’s attention is particularly 
invited to the case State of Washington, ex rel, Seattle 
Title Trust Co. v. Roberge, Superintendent of 'Build¬ 
ing of the City of Seattle, decided by the Supreme 
Court of the United States, November 19, 192$, and 
reported in 278 U. S. 116, 73 L. ed. 210. j 

In that case, it appears that a zoning ordinance 
had divided the City into six use districts, and that 
the land involved vras in the “first residence district.” 
The ordinance permitted in such a district single 
family dwellings, public schools, certain private 
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schools, churches, parks and playgrounds, an art 
gallery, private conservatories for plants and flowers, 
railroad and shelter stations. Under certain specified 
conditions, it also permitted other structures. By an 
ordinance passed later, the regulations were amended 
by adding: “philanthropic home for children and for 
old people shall be permitted in the first residence dis¬ 
trict when the written consent shall have been obtained 
of the owners of two thirds of the property within four 
hundred feet of the proposed building.’’ The trustees 
of a home for the aged, without having obtained con¬ 
sents of other land owners in accordance with this 
last quoted provision, applied for a permit to erect a 
new home for the aged, but this application was denied 
because of the lack of such consents. Suit was then 
brought to compel the issuance of the permit. The 
Supreme Court of the United States said: 

“The right of the trustee to devote its land to 
any legitimate use is property within the pro¬ 
tection of the Constitution. The facts disclosed 
by the record make it clear that the exclusion of 
the new home from the first district is not indis¬ 
pensable to the general zoning plan. And there 
is no legislative determination that the proposed 
building and use would be inconsistent with pub¬ 
lic health, safety, morals or general welfare. The 
enactment itself plainly implies the contrary. The 
grant of permission for such building and use, 
although purporting to be subject to such con¬ 
sents, shows that the legislative body found that 
the construction and maintenance of the new 
home was in harmony with the public interest and 
with the general scope and plan of the zoning 
ordinance. The section purports to give the 
owners of less than one-half the land within 400 
feet of the proposed building authority—uncon¬ 
trolled bv anv standard or rule prescribed bv 
legislative action—to prevent the trustee from 
using its land for the proposed home. The super- 
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intendent is bound by the decision or inaction of 
such owners. There is no provision for review 
under the ordinance; their failure to give) con¬ 
sent is final. They are not bound by any official 
duty, but are free to withhold consent for ^elfish 
reasons or arbitrarily, and may subject the!trus¬ 
tee to their will or caprice. Yick Wo v. Hopkins, 
118 U. S. 356, 366, 368, 30 L. ed. 220, 225, 226, 6 
Sup. Ct. Rep. 1064. The delegation of poVer so 
attempted is repugnant to the due process clause 
of the 14th Amendment. Eubank v. Richinond, 
226 U. S. 137, 143, 57 L. ed. 156, 158, 42 L. p. A. 
(N. S.) 1123, 33 Sup. Ct. Rep. 76, Ann. Cas. 
1914B, 192; Browning v. Hooper, 269 U. SL 396, 
70 L. ed. 330, 46 Sup. Ct. Rep. 141.” 

i 

While the Supreme Court of the United States;there 
states that this attempted delegation of power is re¬ 
pugnant to the due process clause of the 14th Ajnend- 
ment, because that Amendment was enacted to limit 
the powers of the States, the reasoning is equally ap¬ 
plicable to the attempted delegation of power jn the 
regulation involved in these cases, under thp 5th 
Amendment of the Constitution, which protects the 
citizen against Federal encroachment upon his j right 
to due process of law. The attempted delegation of 
power in the regulation involved in these cases is so 
closely analogous to the attempted delegation of 
power in the case of State of Washington v. Roberge 
(supra), that there is no sound basis for any distinc¬ 
tion between the reasoning of the Supreme Court in 
the one and the reasoning that should be applied to 
the present case. 

i 

The general law on this subject is stated in 19 
R. C. L., p. 830, as follows: 

“So also an ordinance which makes the right 
to erect a building of a certain character depend- 
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ent upon the consent of the owners of property 
in the neighborhood is invalid/’ Citing Tilford 
v. Belknap , 126 Ky. 244, 11 L. B. A. (N. S.) 708. 


CONCLUSION 

It is, therefore, respectfully submitted that the 
judgment of the Trial Court should be reversed. 

Stanton C. Peelle, 

Walter B. Guy, 

Frederic B. Warder, 

Attorneys for Plaintiffs-in-Err or. 
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D. J. DUNIGAN, INC., a Body Corporate, 
QUINTON L. COMER, First Vice-President, 
Plaintiff-in-Error, 
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DISTRICT OF COLUMBIA, A Municipal 

Corporation 
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COLUMBIA 


WILLIAM W. BRIDE, 

Corporation Counsel, D. C., 
VERNON E. WEST, 

Principal Assistant Corporation Counsel, D. C., 

EDWARD W. THOMAS, 

Assistant Corporation Counsel, D. C., 

Attorneys for Defendant-in-Error. 


RUFUS H. DARBY PRINTING CO., INC., WASHINGTON, D. C. 



IN THE 


Court of appeals, B (strict of Columbia 

APRIL TERM, 1930 


No. 5381 


D. J. DUNIGAN, INC., a Body Corporate, 
QUINTON L. COMER, First Vice-President, 
Plaintiffs-in-Error, 

vs. | 

DISTRICT OF COLUMBIA, a Municipal 

Corporation 


BRIEF ON BEHALF OF THE DISTRICT^ OF 

COLUMBIA 


Jurisdiction 

i 

The appeal in the above entitled case is the re¬ 
sult of the allowance, on the 31st day of January, 
1930, of a writ of error to the Police Court of the 
District of Columbia to review a conviction there- 

i 

tofore had in that court against plaintiff in error 
wherein a building regulation duly promulgated 
January 7,1927, by the Commissioners of the Dis¬ 
trict of Columbia in pursuance of the authority 
delegated to them by Congress, to make and en¬ 
force building regulations was adjudged to have 
been violated in the erection of a certain structure 
known as a brick garden wall and fence upon the 
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land of plaintiff in error but immediately contigu¬ 
ous to other and adjoining private property. 

Questions Presented 

The questions of law presented are two,—First, 
whether the regulation in question is binding on 
the plaintiff in error in view of the fact that a per¬ 
mit to erect the structure had been issued to the 
plaintiff in error by the Building Inspector of the 
District of Columbia, and its agent, and then after 
the structure was 90% completed, cancelled by him, 
and second, whether, if it did apply to the plain¬ 
tiff in error, it is a valid and reasonable regulation. 

Statutes Involved 

Act of Congress approved June 14, 1878 (20 
Stat. 131): 

“That the Commissioners of the District 
of Columbia be, and they hereby are au¬ 
thorized and directed * * * to make and en¬ 
force such building regulations for the said 
District as they may deem advisable. 

“Sec. 2. That such rules and regulations 
made as above provided shall have the same 
force and effect within the District of Co¬ 
lumbia as if enacted by Congress.” 

In pursuance of this authority and the Acts of 

Congress of January 26, 1887 (24 Stat. 368) and 
of February 26, 1892 (27 Stat. 394) delegating 
additional authority to the Commissioners of the 
District to promulgate and enforce municipal 
regulations, certain fence and wall regulations 
were regularly enacted and were in force 
throughout the District of Columbia for about 
two years prior to the issuance of the per- 
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mit involved here. These regulations (Section 3, 
Part Eleven, old Building Code; now Section 3, 
Part Twelve, page 75, new Code) dealt with Struc¬ 
tures such as A., party fences, B., fence walis not 
forming inclosing walls of buildings (and the spe¬ 
cific regulation involved in this appeal) ahd C., 
fences inclosing agricultural grounds. j 

j 

“B. A fence, screen, trellis, or fence 
wall, or structure not forming the inclos¬ 
ing wall of the building when erected en¬ 
tirely upon the land of the building Oiwner, 
may not exceed a height of 7 feet above the 
established street grade, unless the appli¬ 
cation for permit be accompanied by the 
written consent of the adjoining owner, 
and be approved by the commissioners/’ 

Statement of Facts 

For uniformity with appellant’s brief, plaintiff 
in error will be designated hereafter, defendant 
corporation, and District of Columbia, plaintiff. 
Although in the main the case as set out in the 
brief filed on behalf of the defendant corporation 
discloses but one dispute as to the facts existing 
before and after the trial it is felt necessary to 
emphasize, by a short resume, the position 6f the 
plaintiff with respect thereto. j 

To this end attention is respectfully invited to 
the plat showing the properties involved, set out 
on page 10 of the Record herein, and marked “D. 
C. Exhibit No. 1.” The space colored green there¬ 
on represents defendant corporation’s land, j It is 
improved by a private dwelling and was and is 
used, occupied and maintained by it as residential 
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private property, landscaped and inclosed com¬ 
pletely by a brick fence and wall, fully completed 
with the exception of a part about 240 feet in 
length, which is next adjacent to the part on said 
plat colored in red. For this length the structure is 
about 90% completed. The space designated in 
red is the property and private residence of one 
Henry F. Woodard, an attorney of the District 
of Columbia. It is also landscaped and is occu¬ 
pied by a separate two-story studio and garage 
out-building, the walls of which are very close to 
the garden structure erected by the defendant cor¬ 
poration, one in fact being only 26 inches removed 
therefrom, resulting in the shutting off of light 
and air from a window on the garage floor. (R. 
p. 12). The erection of this garden wall was 
commenced under permit issued to the defendant 
corporation by the Building Inspector of the Dis¬ 
trict of Columbia, who personally set the height 
thereof at 7 feet as appears in the permit. (R. p. 
25). This structure was built between April 2nd 
and April 23rd, 1928, to within 90% of completion 
and is in immediate proximity and juxtaposition 
to the south and east lot lines of the property 
shown in red on plat. On the latter date defen¬ 
dant corporation was notified its permit had been 
cancelled and ordered to remove the structure be¬ 
cause of noncompliance with existing law. The 
order of revocation was predicated upon the com¬ 
plaint of the owner of the land shown in red on 
plat, Henry F. Woodard, who, on April 20, 1928, 
notified defendant corporation as follows: 

“ * * * It is my understanding that a wall 
may not be erected in excess of 7 feet above 
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the established street grade. You do! not 
appear to have obtained a permit and even 
if you had it would be in contravention of 
existing law * * * (R. ps. 10 and 11, D. 

C. Exhibit No. 3). j 

I 

On the same date defendant corporation through 
its president, D. J. Dunigan, replied in writirig to 
Mr. Woodard “that there is no spite intended in 
the building of this wall. * * * It is my belief |that 
we are proceeding in accordance with the law.” 
(R. p. 11, D. C. Exhibit No. 4). 

Thereafter defendant corporation having re¬ 
fused to remove the structure in controversy; was 
tried in the Police Court for violation of Para¬ 
graph B of said regulation. During the trial it 
was admitted by defendant corporation that it had 
not obtained the consent of the adjoining o#ner 
nor the approval of the Commissioners, nor wjas it 
disputed that the ground level of the two proper¬ 
ties involved was considerably above the grade of 
the surrounding established sidewalks, curbings 
and street roadways. It was shown by evidence 
produced by plaintiff that the highest point iiji the 
wall therefrom, was at its corner at the southeast 
point of Mr. Woodard’s lot, where its top was 22 
feet above the curb grade of Cleveland Avenue 
and 15 feet above the curb grade of 32nd Street 
and at every point exceeded 7 feet. (R. ps. 13, 20 
and 24 and D. C. Exhibits 6 and 10 and defen¬ 
dant’s Exhibits 1 and 2). The one dispute here¬ 
tofore mentioned arises in the denial of defendant 
corporation that the established street grade of 
either Cleveland Avenue or 32nd Street was in 
fact proved by plaintiff at the trial. 


/ 
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Summary of Argument 

1. The established street grades of the public 
highways involved, having been found to have 
been shown at the conclusion of the trial in Police 
Court, is conclusive as a question of fact and none 
of law is therefore presented. 

2. The adoption of the regulation in question 
by the Commissioners of the District is equivalent 
to its enactment by Congress and its incorporation 
in the Building Code is tantamount to publication, 
and being in fact publication binds defendant cor¬ 
poration to its terms from the date of its promul¬ 
gation. 

3. Defendant corporation is estopped from 
claiming rights in the law which citizens and indi¬ 
viduals might otherwise set up because of its ille¬ 
gal and ultra vires acts herein, of establishing, 
maintaining, landscaping and enclosing its private 
property for residential purposes because it was 
chartered and organized for the purpose of profit 
and gain in the general business of contracting 
and building. (R. p. 9). The regulation having 
been found to be valid and constitutional it does 
not lie with the defendant corporation to say it is 
unreasonable, nor assuming the question one open 
to it, was proof adduced at the trial adequate to 
prove the unreasonableness of the regulation. 

ARGUMENT 

1. EXISTENCE OF ESTABLISHED STREET 
GRADES A QUESTION OF FACT IN¬ 
VOLVING NO MISTAKE OF JUDGMENT 
OF LOWER COURT 

In D. C. Exhibit Number 5 representing con¬ 
tours of the ground of lot 4, Square 2127 (here- 


tofore referred to as colored red on Exhibit No.j 1) 
being the property of Mr. Woodard, the ground 
levels are shown of this land and of that of the de¬ 
fendant corporation at the points where the wall 
stands. The line of the top of the structure is also 
indicated as well as the following designated 
points: j 


“Approved Curb Grade, Dist. of Col., 
Cleveland Ave., East Boundary, Woodard 
Party Line to Dunigan.” 

“Approved Dist. of Col. Curb Grade, 
South Boundary, Woodard Party Line to 
Dunigan. ,, 

! t 

A 

I 

Now the testimony was and the fact not dis¬ 
puted that the level and grade of the sidewalks and 
curbs on these streets was the same at the tiihe of 
the application for the permit to build as it Was 
at the time of the preferring of the charge agajinst 
defendant corporation, (and it is identical today) 
although between those times the roadways have 
been concreted. Establish means to fix, make or 
form and when corporate action is had to that| end 
as shown by said Exhibit No. 5 and the former 
macadam covering gave way to a different pav¬ 
ing, that level would indicate the established street 
grade. To show that the wall has been erected 
more than 7 feet above the established street grade 
it is only necessary to call attention to plaintiffs 
Exhibit Number 6, about which plaintiff’s witjness 
Davis, an employee of the Surveyor’s Office, testi¬ 
fied that “an Assistant Engineer in the Survey¬ 
or’s Office made a survey of the property on Wood¬ 
land Drive and Cleveland Avenue; that the survey 
was of the elevation and shows the height of the 
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wall above the grade of Cleveland Avenue and 
Thirty-Second Street.” (Italics ours). There can 
be no question therefore that the grade of the 
street was shown to have been established at the 
time of violation for which conviction was had. 

We submit no mistake of judgment was made 
by the lower court, in view of the testimony, when 
in the opinion rendered it was said: 

“From a consideration of all the evi¬ 
dence, including the plats introduced, the 

Court believes that sufficient testimonv 

«/ 

was adduced to prove the established street 
grade, likewise that the wall was built in 
excess of seven feet above the established 
street grade.” (R. p. 29). 

Where a case is tried in open court the finding 
of the trial judge is in effect the verdict of a jury 
and will not be disturbed except for great mistake 
of judgment. McLarren v. McLarren , 45 Appeals 
D. C., 237-238. We submit the contention is not 
well founded, in any event, because the only wit¬ 
ness called by defendant corporation, Quinton L. 
Comer, First Vice-President, testified that he had 
charge of the premises of the corporation and of 
the erection of the fence, that he spent 75% of his 
time there, (R. p. 25) that the property slopes in 
all directions to the streets, and that he knew 
where the sidewalk was on Woodland Drive and 
assuming that to be the grade the wall was in ex¬ 
cess of 7 feet. (R. p. 26 and 27). This is doubly 
important in considering this phase of the case be¬ 
cause witness Comer not only had charge of the 
work but had personal custody of the permit be¬ 
fore the erection started, at the same time know- 
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ing the physical conditions and topography of] the 
grounds, (R. p. 26) and he was no mere employee, 
but as an official of his corporation he started this 
work knowing the wall could not be erected in 
conformity with' the requiremnets of the building 
regulation here involved. 

2. NEITHER THE PLAINTIFF NOR ITS 
AGENT HAVE THE POWER TO SUS¬ 
PEND THE OPERATION OF A BUILD¬ 
ING REGULATION, AND THE PERMIT 
HEREIN, ISSUED SUBJECT TO ^LL 
REGULATIONS, WAS PROPERLY CAN¬ 
CELLED | 

If the regulation is valid, and we expect to so 
show, the permit was worthless, and it is not im¬ 
portant that it was issued by the Building Inspec¬ 
tor, because his acts are those of the Commission¬ 
ers of the District of Columbia. The courts fwill 
take judicial notice that there is an executive! offi¬ 
cer, subject to the authority of the Commissioners, 
designated as the Inspector of Buildings. * * *j Un¬ 
der their authority * * * the Commissioners jmay 
act in all such matters through his agency* * *j * .” 
McBride v. Ross, 13 App. D. C., 576-580. 

The plaintiff although it issued the permit (R. 
p. 15) was as much bound by the building regula¬ 
tion as the general public. In the case of Berfy v. 
District of Columbia , 32 App. D. C. 96, where a 
property owner had been advised that he would be 
permitted to erect a building to a certain height 
and after considerable expense had been incurred 
by him on that guarantee it was discovered that 
the height of the proposed building exceeded! that 
allowed by the regulations and his accepted appli- 
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cation cancelled by the Inspector of Buildings, this 
Court said, on page 104: 

“Such regulations, when promulgated, 
had the force of laws binding not only the 
public, but the Commissioners also. They 
could amend or repeal by another general 
order, but they were invested with no power 
to suspend the same temporarily, or to 
make special orders exempting any particu¬ 
lar person or property from their opera¬ 
tion. They could give no special license in 
conflict with the provisions of the law. 
Brown v. District of Columbia , 29 App. D. 
C. 273, 285.” 

In the language of the same case the issuance of 
the permit herein, “was a palpable misconstruc¬ 
tion, and amounted to nothing more than a virtual 
suspension of the regulation by way of excepting 
plaintiff's (defendant corporation's) property 
from its operation.” Supra p. 105. 

Inasmuch as defendant corporation was aware 
of the fact that the wall could not be built to be 
within the 7-foot restriction as to street grade (R. 
ps. 25 and 26) at the time of the filing of the plans 
and the issuance of the permit, (R. p. 15 and D. C. 
Exhibit No. 10, parts 1, 2 and 3) and because the 
permit itself was issued by plaintiff “subject to 
the building regulations of the District of Colum¬ 
bia” (Permit, R. p. 15) the Court below unques¬ 
tionably was correct in holding that both the per¬ 
mit and the wall were subject to the particular 
building regulation in issue here. 

There is involved in this regulation the extent 
of the Police Power of Congress to regulate use of 


! 

i 

i 

i 


ii 


property. Unquestionably reserved to it by the 
Constitution is authority adequate to cover the en¬ 
joyment of property. “The rule is general that 
it must be accompanied with such limitations as 
will not impair the equal enjoyment of otheri of 
their property.” Lansburgh v. District of Colom¬ 
bia, 11 App. D. C., 521, 522. The regulation un¬ 
der discussion is generally spoken of as the “spite 
wall” regulation and was adopted by the Cominis- 
sioners to prevent the erection and maintenance of 
just such structures as were built in this dase. 
Countless regulations limiting the height of build¬ 
ings have been held valid by the Courts. The shme 
principle should apply to walls. Standing alone 
they are not as safe as a building. Congress ;cer- 
tainly is not impotent to prevent the erection of 
such structures on the border line of an adjoining 
owner’s property to any height. Who but Congress 
and the Commissioners may say that walls of | this 
kind shall not be built to heights of 20, 30 oir 40 
feet. No proposition is offered nor law cited in the 
brief on behalf of defendant corporation denying 
that it is illegal for an owner to erect any struc¬ 
ture intended to annoy an adjoining owner uhless 
the adjoining owner consents thereto. Onj the 
other hand the law is well established thatj the 
legislature may to a reasonable extent prohibit or 
regulate the use of private property and it is well 
settled that it is the duty of the Courts to so | con¬ 
strue a statute as to give it force and validity 
rather than render it inoperative. j 

The constitutionality of a statute of the State of 
Massachusetts which provided “any fence or other 
structure in the nature of a fence unnecessarily 


i 
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Exceeding 6 feet in height, maliciously erected 6? 
maintained for the purpose of annoying the own¬ 
ers or occupants of adjoining property shall be 
deemed a private nuisance’’ was held constitu¬ 
tional in the case of Ridout v. Knox, 148 Mass., 
368, on the ground that there was a public interest 
in restraining the use of this kind of structures. 
The same statute was again held valid in the case 
of Smith v. Morse , 148 Mass., 407, and a similar 
statute was likewise construed in Maine in the 
case of Lord v. Lang don, 91 Maine 221, 39 Atl. 
552. While is was true in these cases that the 
question of malevolence was present also, it is sig- 
nificent that in this case the defendant corpora¬ 
tion immediately denied any “spite” was intended 
by the building of the wall when replying to a let¬ 
ter from Mr. Woodard, which charged none. (R. 
p. 11). Numerous other cases may be cited involv¬ 
ing restrictive statutes for the protection of prop¬ 
erty which do not transcend the 5th amendment of 
the Constitution, but we believe, inasmuch as de¬ 
fendant corporation discloses in his petition for 
the writ of error heretofore granted and on page 
7 thereof, that the wall was built “for the beautifi¬ 
cation and protection of its property,” mere ref¬ 
erence to the decisions of the Supreme Court of the 
United States upholding “Bill Board” legislation 
is sufficient because of the fact that aesthetic con¬ 
siderations appearing in the use of property does 
not invalidate the present ordinance, although 
these considerations are the basis of the complaint 
of the adjoining property owner. Welch v. Swasey, 
214 U. S., 91,108; St. Louis Poster Co. v. St. Louis, 
249 U. S. 260, 274. 



That the regulation is promulgated under the 
authority of Congress has been settled in this 
Court, Smithson v. District of Columbia , 42 App. 
D. C., 184 and in the Supreme Court of the United 
States, Smoot v. Heyl, 227 U. S. 518, 522, an $ if 
the grant of power has not been overstepped by 
the Commissioners of the District in this case the 
question of reasonableness thereof devolves alone 
in the construction placed upon that grant by! the 
Court. The Court below construed the regulation 
as being a reasonable exercise of the power grant¬ 
ed to plaintiff by Congress, (R. p. 30). j 
Counsel for defendant corporation contend that 
the building regulation in question is invalid and 
unconstitutional because it requires the consent of 
an adjoining owner to the erection of a fence Such 
as the one here involved. In support of this conten¬ 
tion they rely upon the case of Seattle Trust Com¬ 
pany v. Roberge , 278 U. S. 117. This case is nbt in 
point. The zoning regulation there under consid¬ 
eration provided: 


“A philanthropic home for children or 
for old people shall be permitted in First 
Residence District when the written con¬ 
sent shall have been obtained of the owhers 
of two-thirds of the property within four 
hundred (400) feet of the proposed build¬ 
ing." | 

i 

The owner of certain land applied for a permit 
to erect a philanthropic home for aged poor;but 
failed to secure the consents of the adjoining own¬ 
ers as required by the regulation. The permit was 
denied and suit was brought to compel its issuajnce. 
The Supreme Court held that regulation to be jvoid 
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for the reason that it was “clear that the exclusion 
of the new home from the first district is not in¬ 
dispensable to the general zoning plan”; that “it is 
not suggested that the proposed new home for aged 
poor would be a nuisance,” and that there is “noth¬ 
ing in the record reasonably tending to show that 
its construction or maintenance is liable to work 
any injury, inconvenience or annoyance to the 
community, the district or any person” (Italics 
ours). 

But as we have pointed out the Commissioners 
of the District have power to prohibit the build¬ 
ing of a fence such as the one here involved. That 
being true, defendant corporation is in no position 
to complain because the regulation permits the 
erection of such a fence by obtaining the consent 
of the adjoining property owner. 

In the case of Cusack Company vs. City of Chi¬ 
cago, 242 U. S. 527, the ordinance prohibited the 
erection of any billboard of over twelve square feet 
in area in any block in which one-half of the build¬ 
ings were used exclusively .for residence purposes 
unless the owners of a majority of the frontage of 
the property on both sides of the street in such 
block consent in writing thereto. In sustaining 
the validity of the ordinance the Supreme Court 
said: 


“The claim is palpably frivolous that the 
validity of the ordinance is impaired by the 
provision that such billboards may be erect¬ 
ed in such districts as are described if the 
consent in writing is obtained of the own¬ 
ers of a majority of the frontage on both 
sides of the street in any block in which 
such billboard is to be erected. The plain- 



tiff in error cannot be injured, but obvious¬ 
ly may be benefited by this provision, for 
without it the prohibition of the erectiori of 
such billboards in such residence sections 
is absolute. He who is not injured by the 
operation of a law or ordinance cannot be 
said to be deprived by it of either constitu¬ 
tional right or of property. Tyler v. Judges 
of Registration, 179 U. S. 405; Plymouth 
Coal Co. v. Pennsylvania, 232 U. S. 531.” 

3. THE STRUCTURE IN QUESTION WAS 
BUILT FOR A PURPOSE FOREIGN ! TO 
THE SCOPE OF BUILDER’S EXISTENCE 
AS A CONTRACTING CORPORATION 
The defendant is a corporation organized for 
financial gain in the pursuit of its business of con¬ 
tractor and builder. (R. p. 9). It is not a real es¬ 
tate broker and is not therefore authorized to buy, 
sell or deal in real estate and is only capable in law 
“of purchasing, holding and conveying any real or 
personal estate whatever which may be necessary 
to enable the company to carry on its operations” 
named in its certificate filed in the office of the re¬ 
corder of deeds. Acts of Congress, Mar. 3, 1901, 
(31 Stat. 1284), (31 Stat. 1285) and June 30, 
1902 (32 Stat. 5533). j 

The erection and maintenance of the waill as 
well as the holding of its property for private 
household purposes and uses were ultravires acts 
of the defendant corporation. And by its conduct 
in these matters not relating to its corporate! exis¬ 
tence it is now precluded from obtaining any ad¬ 
vantage from a situation for which it was respon¬ 
sible. The Supreme Court of the United States 
has recognized this principle of law in the case of 
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Fifth Avenue Coach Co. v. New York , 221 U. S. 
467, wherein an ordinance of the City of New 
York prohibiting advertising on trucks on the 
streets of the Borough of Manhattan was contest¬ 
ed by the Coach Company as discriminatory. The 
Court held that, as the Company was not incorpor¬ 
ated or organized for advertising purposes, its as¬ 
serted right to use signs was independent of, and 
outside of its corporate powers, and it was there¬ 
fore in no position to set up the claim of discrimi¬ 
nation. So here we submit, defendant corporation 
finds itself in a similar situation. It is not incor¬ 
porated for the purpose of landscaping or holding 
private premises for residential purposes. De¬ 
fendant in its brief on page 4 admits defendant's 
property is improved as stated, and says “The ga¬ 
rage is shown in defendant's Exhibit No. 2 (R. p. 
26), to the right of the wall, and is located on the 
part of Mr: Woodard's lot which comes nearest to 
the drawing room of the Dunigan residence. (R. 
p. 12).” 
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CONCLUSION ! 

J 

It is submitted that the conviction had in the 
Police Court of the District of Columbia should be 
sustained. 

i 

WILLIAM W. BRIDE, i 

Corporation Counsel, D. C., 
VERNON E. WEST, 

Principal Assistant Corporation Counsel, D.\C., 
EDWARD W. THOMAS, i 

Assistant Corporation Counsel, D. C., 

Attorneys for Defendant-in-Erfor . 
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IN THE 


COURT OF APPEALS, DISTRICT OF COLUMBIA. 
APRIL TERM, 1930. 


No. 5381. 


D. J. DUNIGAN, INC., A BODY CORPORATE, 
QUINTON L. COMER, FIRST VICE-PRESIDENT, 
PLAINTIFF- IN-ERROR, 


vs. 


DISTRICT OF COLUMBIA, A MUNICIPAL 
CORPORATION. 


SUPPLET-.ENTAL MEMORANDUM ON BEHALF 
OF THE DISTRICT OF COLUMBIA. 


Relative to the lack of power of the Municipality to so 
modify a building regulation as to convert it into an agency for the 
granting of special privileges this Honorable Court said in the case of 
Weeks v. Heurich, 40 App. D.C. 46, at page 56 thereof: 

"The regulation applies generally to the 
residence and business sections of the city, and 
the municipal authorities are without power so to 
modify it as to convert it into an agency for the 
granting of special privileges. Berry v. District 
of Columbia, 32 App. D.C. 96. Neither can anyone_ 




granting or special privileges tnis nonoraDie uourt saia in tne case or 
Weeks v. Heurich, 40 App. D.C. 46, at page 56 thereof: 

"The regulation applies generally to the 
residence and business sections of the city, and 
the municipal authorities are without power so to 
modify it as to convert i it into an agency for the 
granting of special privileges. Berry v. District 
of Columbia, 32 App. D.C. 96. Neither can anyone 
proceed lawfully to establish a public garage with¬ 
out a legal permit fromjthe proper authority, which 
can be lawfully issued only when the requisite 
number of property owners within the prescribed 
radius have given their consent. The municipal 
authorities have no power or option in the matter 
until the consent of the required number of property 
owners has been secured, It is then, and only then, 
that their power to act 
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Principal Assistant Corporation 

Counsel, D. C. 
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Edward W. Thoms, 

! Assistant Corporation Counsel, D.C. 
, Attorneys for Defendant-in-Error. 
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